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=-~=— On commencing at Ch0=00iame 

THE COMMISSIONER: Yes, Mr. Hunt. 

MRE HUNTS Thank you, 
Mr. Commissioner. | 

MS. CRONK: fam SOLELY ~iMr .hunes: 
Lf I could interrupt Gormiust 2 2iceconds eaccw writ 
recall, sir, that we undertook to give to you a copy 
of several charts that set out, summarize the pharma- 
cological estimates that had been made as to the time 
and the amount and the likely route of the 
administration of the dose of digoxin to eight of the 
36 children. A bundlevof ithoselicharts: have inow been 
circulated to cdaneel and I would ask that it be 


marked, along with the other materials that were 


marked, as an exhibit, and as Counsel will see, and as 


you will see, sir, when you look at it, it covers 
Justin Cook, Allana Miller, Kristin Inwood, Kevin 
Pacsai, Janice Estrella, Stephanie Lombardo, Jesse 
Belanger and Jordan Hines. 

The charts contain the references from 
the evidence of all of the pharmacologists where 
evidence was given by them concerning either the route, 
the likely amount of the dose and the likely time of 
the dose. 


Thankwyoat,\ts rN 
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THE COMMISSIONER: Yes, allerignt. 
Do you want this as an exhibit? 

MS. CRONK: Yes, sir, along with the 
Materials, if you would. 

THE COMMISSIONER: We are 426 now. 

MS. CRONK: Tethinksiteshould Sevpart 
OfC423, 45226 


THE COMMISSIONER: Let's make it part 


oO€t4 235 
=== ADDITION: TO Copy of several charts 
EXHIBIT NO. 423: summarizing pharmacological 


estimates. 
THE COMMISSIONER: Yes ,@aligrignis 
YesGunow, Mr.CHunts 
ARGUMENT BY MR. HUNT: 
Thankt you, sie snl’ wilt Bring you some 
happy news right off the bat this morning and that is 
that I don't think Ms. Cecchetto and I are going to 


take nearly as long as our estimate to you of half a 


day or slightly less than half a day. 

THE COMMISSIONER: I won't agree with 
you, because if I do you will take offense. 

MR. HUNT: Sir, if I could commence by 
joining in a commendation that has been given to you by 
my friends, who have preceded us, and on behalf of all 


of the clients we represent, commend you for your 


Digitized by the Internet Archive 
in 2024 with funding from 
University of Toronto 


https://archive.org/details/31/61118500602 
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1 
o handling of the Inquiry to date, both with respect to 
3 the taking of evidence and the dealing with some of 
4 the seemingly inergeramie problems that have arisen, an 
- it struck me that it may be that only those of us who 
have actually been here in the eye of the storm, as it 
i were, can truly appreciate what it is that you have 
7 accomplished and you have abel ee notwithstanding the 
8 stress and pressure created by commentators from the 
9 outside some, not all of whom, but some of whom have 
10 chosen to criticize from their vantage point on the 
i Sideline, merely because it was, because it served 
re their own personal motives to do so. I am sure that. 
you have accomplished all of this with no small 
= personal sacrifice and have done so with the knowledge 
12 that there is more yet to come in Phase II. Even were 
15 thismthesendeefe thi smpart. ofitthesdngquimy;* whienit 
16 isn't, I say that all of the parties and, indeed, the 
17 citizens of the Province owe you a debt of gratitude 
18 on behalf of my clients. 
His As a starting point for these 
submissions we have gone back to what our role in 
a Phase I was and it has been said more than once, sir, 
2 during Phase I by you and others that our clients have 
oe been here with the full right of participation in 
23 Phase I really because of their interest in Phase II, 
24 | 
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the reasoning being that their conduct in investigating 


and prosecuting for charges of murder arising out of 
these deaths will be investigated in Phase II and, 
therefore, they must have an interest in the evidence 
as it emerges in Phase I. 

I can say to you quite frankly that we 
would not have participated in Phase I to the extent 
that we had, that we did, rather, had certain theories 
not been advanced to you to suggest that there were no 
intentional killings that took place at the Hospital 
forecick Chi ldrensbsTnatrposition,. quite.candidiy, is 
one that is not acceptable to our clients and it is 
not because of their position on Phase II, but it is 
because we represent clients who have great experience 
in dealing with evidence, both circumstantial and 
direct evidence of crime, and those’ clients that 
have put thousands of hours into studying the evidence 
on this case in order to discharge their various 
responsibilities and they feel deeply convinced that 
there were babies, a number of babies murdered at the 
Hospital for Sick Children. That is why we have 
become involved to the extent that we have. 

There is no question that this case 
presents a number of unique difficulties for anyone 


who attempts to analyze the evidence and that is 
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1 
2 notwithstanding what area of experience lies behind a 
3 particular vantage point of the analyst, but I submit 
4 to you, sir, that there is simply too much 
P circumstantial evidence in this peels that points to 
murder to allow anyone to simply, as it were, put their 
: head in the sand and say "Let's wait for future 
d medical scientists .to try to solve this puzzle." 
8 I submit to you the time to draw the 
5 bottom line on these events is right now and you are 
10} the person to do that, as a Judge, experienced in 
il assessing and weighing all quality and manner of 
12 circumstantial evidence and, in my submission, you 
- are the person to draw that bottom line. 
Now, I plan to deal with some of the 
i Submissions advanced by Mr. Scott to you, both with 
15 respect to the approach you ought to take to the 
16| evidence and with respect to the findings or non- 
17 findings that he suggests you ought to make. I plan, 
18 as well, to deal with the submissions of Mr. Lamek, 
Al insofar as he categorizes the 36 deaths, and I can 
a tell you right now that we do not disagree, in any 
major way, in the manner in which Mr. Lamek has 
a categorized the deaths. There are certain differences 
ee of opinion and I will touch generally on them. 
23 Miss Cecchetto will deal more 
24 | 
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specifically with some of the medical and pharma- 
cological evidence relating to some of the deaths, 
but again I suggest that we don't disagree to any 
major extent to the submissions made to you by 
Miss Cronk with respect to those. 

I intend to begin by making some 
comments with respect to Mr. Scott's submissions to 
you about your approach to the issue that you have to 
decide. 

Now, I can see at once that 
Mr. Scott's argument was thorough, exhaustive and 
certainly persuasive, and I mean no disrespect to 


him, but» I suggest to you, fistiy, 1c is not new and 


it is not unique and it is even predictable to suggest 


that one deal with a circumstantial case by isolating 
the individual pieces of evidence and trying to deal 
with them uniquely and separately, as opposed to 
cumulative. Essentially that is the argument that is 
submitted to the trier of fact by anyone who is 
defending against a proposition that is proved by 
circumstantial evidence. 

Certainly in my experience in the 
criminal area that is an argument that is made to 
judges and juries in every criminal case where 


circumstantial evidence is advanced and certainly is 
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the majority of cases, in my experience, in which 
circumstantial evidence is advanced. 

Mi7, (Scott ‘s iproposL_tion toxyou 
essentially is this: It isa circumstantial case that 
we are dealing with and you must treat each case, that 
is each death, as a unique and individual incident to 


be examined. 
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And then goes father and he says take each piece of 
circumstantial evidence and assess it individually 

to see if it comes up to a particular standard which 
he suggests is a balance ofprobabilities Or, at deast,a 
standard of reasonable assurance.,and you do that with 
each piece of evidence and measure it against that 
standard to determine where it fits in in terms of 
categorizing the deaths. 

Now, it even goes one step further 
than that. He says when you do that with each piece 
of circumstantial evidence with a scientist’s hat, 
as opposed to a judges gown, and that is going to 
lead you in his submissions to do certain things. 

First of all, he says you will only 
accept as reliable evidence, evicence of levels of 
digoxin that is in serum or fresh frozen tissue. 

Secondly, you will have to approach 
each piece of evidence separately and approaching it 
aS a scientist you will classify as unsafe any evidenc 
about which there is scientific experts disagree, so 
if there is a disagreement you will ignore it. 

Thirdly, you will ignore the common 
threads and patterns that run throughout the evidence; 
and fourthly, you will demand toxicological evidence 


before you conclude that a baby died of digoxin 
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1433 


intoxication or before you conclude foul play was 
involved. 

So, out of his basic submissions ‘to 
you that you approach each death individually and each 
piece of circumstantial evidence individually, as 
a scientist; those four limitations ,he ‘suggest to you im- 
upon yourself. And, in essence, I suggest, Mr. Scott 
1s saying to you that approaching this problem that 
you have to face as a scientist ana feeling appropriately 
intimidated and constrained by the scientific 
community that is going to be looking over your 
shoulder. You will then only act on direct evidence 
which-is"contradictive;, by~any means: ~That 12s, in 
essence, his submission. Because science will not 
admit Of circumstantaal proof and, therefore, you, 
Sir, “are@admonished by him: to=igqnore tt as being 
unsound. 

NOW, “l- CaucLOn yOu; “Sit, touatY 2onoring 
circumstantial evidence can lead people (and 
especially =setentistsy*into avlot-ofr-drrriculeyy “It 
can certainly, in my submission, as we have seen, 
cause scientists to allow a situation to continue 
for months while they seek solace in purely scientific 
explanations until finally they are hit by the real 


world, as it were, with all the circumstanceSthat it 
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contains, and then that leaves them really unable to 
deal with the consequences of the reality of the 
Situations 

Mr. Scott invites yousto joinsham, 
and the scientists, and he tells ‘you that the view 
from that particular vantage point is not a bad one. 
Andy lexsaynto you that the tragic weakness of that 
position to you is that it ignores one of the major 
lessons that we all learn in life and that we all 
livesby .cs#andnthataisetkheseireumstantialeproefsot 
a °. proposition is quite often better than so called 
direct. proofiaeInemany caseSycircumstantial+proot 
emerges as the best proof of a proposition. 

TOeMre  SCOtt. Ss submissions,» 1 .Sayrchac 
it is wrong to take each individual piece of 
circumstantial evidence and to assess it individually 
to determine if it meets a particular standard. It 
is wrong, to then. conclude that if each piece of 
circumstantial evidence doesn't meet that standard 
Ligis neutral and then of no assistance to you in 
ultimately drawing inferences. 

On the approach that he has suggested 
to you circumstantial evidence will inevitably at the 
end of the day add up to zero. In my submission, 


circumstantial evidence must be tested against the 
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Standard... whatever standard that you want to 
pose, it must be tested against that standard only 
once and that is accumulatively at the end of the 
day after all of it has been objectively assessed for 
credibility, trustworthiness and relevance. But 
only then, and only once, does one stack up the 
circumstantial evidence and test it against their 
standards. 

In my submission that is common 
sense. Certainly in criminal area it is certainly 
more than common sense it,is trite law. In essence 
I am suggesting to you that you ought to reject Mr. 
Scott's suggestions as to how you approach the 
issues. 

Now, he goes on and he implores you 
to make any finding at all only in the cases of 
Cook, Miller and Pacsai and a limited finding in the 
cases of Lombardo, Belanger and Hines. He says that 
in all other cases you will find the evidence 
unsatisfactory, and despite your suspicions that might 
develop from that evidence, you must simply say, 
*'Trdon't know how? ‘the! babys died” ands restrict, it at 
that. He goes so far, in Volume 154, page 987, to say ‘that 
"No one is interested in your opinion and that all you 


are here to do is to tell us what we can know. He 
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Says that there is already suspicion abounding and 
Ghat you are not here to adad’to rt or. continue ‘ti. 

Now, my respectful submissions, Mr. 
Scott has put too narrow a limit on the purpose of 
this Royal Commission and upon your function as the 
Commissioner. 

You were selected as a Commissioner 
because you are an experienced judge of facts. You 
have been trained and you are experienced in weighing 
facts and drawing inferences and you are also someone 
Phat cHnercrTerzens,o. thiceproyince Can Look: to; to 
objectively view all sides of the issue and then to 
give your opinion. And I say, of course people aoe 
interested in your opinion. The parents are, the 
other parties here are, with the exception of those 
that may feel threatened by your opinion, and the 
public most assuredly is. If you tell the public 


after listening to evidence for over a year that 


comprises all the available evidence, if you tell 


the public then that you don't know how a baby died 
but you are suspicious that digoxin may have played 
a role in the death, to whatever degree you may 
attach to your suspicion, then that means something , 


in my submission, to the parties (that is 
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B-6 
1 
2 the parents and to the public). It means vastly more 
3 than the suspicions that Mr. Scott has alluded to, 
és Suspicions that come from media commentators, suspicions 
: that come from individual medical personnel, suspicion 
that come from family members, that come from the 
x police, that come from Crown Attorneys and that come 
‘ from the lawyers here representing the parties before 
8 yous ©. Dhe rreason Giomsthaty, imimyesubmission fers 
9 because you, and you alone,are the only person who 
10 is charged with the responsibility of determining 
1 what happened. Approach this problem totally 
Pe impartially aaien onliyaethat obyective in mindyeand 
with an open mind, and then consider all the evidence. 
“ So, it is important what you think about the deaths. 
14 
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In my submission you don't have to 
come to any standard of proof. that. is nommally 
applied inj anyncriminads Or civil proceeding. —It.is 
important to the families and the public what you 
think, about thee situation,. and..1 submit that, the 
public and the families have a right to hear that. 

And I go farther and say the credibility of this 
exercise really depends on you telling the families 
and: the. public, what pou think after hearing and 
assessing this evidence. 

Now the fact that it may upset the 
medical and administrative personnel at the Hospital 
for Sick Children and cause morale problems there 
as Mr. Scott suggested it might be important, but they 
are professionals. I am sure they will take the 
appropriate lessons from it, and perhaps they will 
approach issues in a different way because of it, 
and we can all be assured that a tragedy such as the 
one that has occurred is not likely to happen there 
again. 

Now I do not intend to say anything 
further about Mr. Scott's suggestion as to his 
approach. Those are the two issues that in my sub- 
mission caused certainly us the most difficulty 


accepting, and I will move to our position with respect 
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to how and by what means the 36 babies died. 

Now, I indicated to you there is no 
serious disagreement as between us and submissions 
of Mr. Lamek and Ms. Cronk with respect toy ithat 
issue. I think it narrows down really to the 
categorization by Mr. Lamek of five babies. Those 
are babies Hoos, Turner, Monteith, Adamo, and Fazio. 

You will recall Mr. Lamek suggested 
that those are the babies that fell into a category 
where there was only one or more of the features 
of the circumstancial evidence that attached to them, 
and that there was no basis for finding that those 
deaths were anything other than natural. 

Our concernsawithsrespect to that, 
Sir, 13.208 no parent — it not be suggested to any 
parent that there is no basis for finding that the 
death was anything other than natural where there 
is any basis for being. at_allususpi¢ious. about, the 
death, and in our submission to you there is basis 
for being suspicious about those deaths, and it may 
flow from perhaps a higher index of suspicion than 
we attach to certain of the circumstancial features 
of this case. I will in a few moments submit to you 
that those five babies ought to be included in the 


category of suspicious deaths. 
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Perhaps if I could just generally and 
very quickly review Mr. Lamek's categories for you, 
you will recall that in the category of probable 
overdose he had eight eit aan? 


COOK, *MILLer, 


Pacsai, Estrella, Hines, Lombardo, Belanger, and 


Inwood. 

With respect to baby Onofre Mr. Lamek's 
Submission was that there was a high degree of 
Suspicion for even a probable overdose. So with the 
possible exception or addition of Onofre that 
category may move to nine, and we accept Mr. Lamek's 
Submissions; adopt them with respect to those babies 
and are quite content and in agreement with the way 
in which he has categorized them. 

On the other end of the scale you will 
recall he indicated to you there were a number of 
babies that you could be satisfied died of natural 
causes. These were babies Murphy, 


Floryn, Heyworth, 


Leith, and Perreault. I believe he added to that 


baby" VOLK, cor Ta’ cotalr of Six, ~andiwe-don” t= take any 
issue with respect to that category and adopt Mr. 
Lamek's submission with respect to the categorization 
of those deaths. 

You will recall Mr. Lamek dealt with 


baby Lutes and suggested to you that although he would 
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1 
2 not rate that baby's death as natural he suggested 
3 that it rated very little 1f pany suspicion, and I 
4 take that submission not to be one that urges you 
5 to come to the conclusion, the parents, the 
publicpithate shatuwasmaunatura k.death,..but «it eis 
One that will have a certain element of suspicion 
a attachedmto «lt. peSOyl.considersthat-one’ as,,onethat 
8 he has put in the largest category, that being the 
9 deaths that have attached to them certain degrees 
10| of suspicion. 
11 Into that category Mr. Lamek placed 
rr babies Thomas, Gionas, Gardner, Woodcock, Dawson, Gage 
Warner, Manojlovich, Bilodeau, Taylor, Shrum, Velasquez|, 
3 McKeil, MacDonald, and Gosselin. And then of course 
ie I suggest that in light of Mr. Lamek's submissions 
15 baby Lutes is in that category as well, having some 
16 degree of suspicion attached to the death. And then 
17 depending on how you categorize baby Onofre, he will 
18 either be in that category with the high degree 
19 suspicion attached or you may find that he probably 
died of a digoxin overdose. 
$1 Now that leaves the babies that I intend 
al to say something about: Hoos, Turner, Monteith, Adamo, 
22 and Fazio, which were placed in a somewhat lesser 
23 category than the suspicious category. 
24 
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1 
C-5 2 Before I deal with them individually 

2 I can say generally in my submission Mr. Lamek has 

4 attached a rather low index of suspicion, if I can 

5 calleatathat> toucertamn non-medical circumstances 

that arise on the evidence such as patterns of timing, 

: the presence of certain medical personnei, personalitig¢s 
: of the medical personnel and certain of the events 

8 that occurred on the wards even after the death 

9 ofadmustinicooke 

10 [iteasmourisubmissionatolyousthat those 

1 circumstances, the non-medical circumstances are 

3 something that you will not only want to ignore but 
you will want to be ever mindful of them for I submit 

3 to you very much can be gleaned from them that is 

ie going to assist you in categorizing the deaths one 

15 way or another. 

16 Po godback LoftheGgoutsetathe derratory 

17 that we have:to deal with was self-defining. That 

18 || is the deaths occurred with such an incredible increase 

19 in the number of deaths for that time period that 

ss they raise concern of themselves, so we are given 


the territory that we have to look at. 
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‘RD/ko 2 I agree with Mr. Lamek's submission 


3 that af takangnthatnterritory raises concern of itself 
4 you can find in there ranges of medical evidence alone, 
5 one death that you are prepared to Say was a result of 
an intentional overdose of digoxin. Then in my 
Submission that fact, there is a death, one death that 
: was intentional becomes the single most important piece 
8 of circumstantial evidence that you have to deal with 
? in assessing the rest of the evidence and categorizing 
10 the death. In my submission the significance of that 
11 finding cannot be understated in any way. 
12 What it means is that in this period 
| of concern was self-defined simply by the deaths, that 
3] at some point a deliberate calculating and, in my 
- submission, seriously disturbed killer stalked the 
15 hail Isitof themhospital tion Sick fenw dren; was *repared 
16 to take human life from at least one totally defense- 
17 less and helpless victim. That thought is absolutely 
18) - horrific and when that unthinkable idea becomes | 
19 reality and we then have to accept that is what 
happened, in my Submission, the significance of it 
| can simply not be understated in terms of what it 
me means by way of explanation of other deaths weenan that 
| ae time period. 
| 23 The more children that you find on the | 
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medical evidence alone died as the result of an over- 
dose of digoxin then the more significance that that 
piece of circumstantial evidence takes on. The degree 
of significance, which attaches to the finding that a 
killer was present and responsible for at least one or 
more than one of those deaths is this: It then requires 
more compelling evidence to displace the suspicion that 
has to attach initially to every death that took place 
in that period, that by its own self-defining nature, 
has given rise to concern. 

So I agree that it is a question of 
onus and once you find that there is even one 
intentional killing in that period then I suggest it 
requires most compelling evidence and I suggest two 
things: First of all, suspicion automatically attaches 
to every other death that you have to deal with and, 


in order to displace that suspicion, it is going to 


SS SS ST 


require the most compelling evidence that the death 
was, indeed, a natural death. 

In my submission to you, you have an 
exercise that you have to go through if you find that 
one or more, on medical evidence alone, that one or mor 
than one child died as a result of digoxin overdose, yo 


have an exercise that you have to go through that is 


ea eed 


not going to culminate in your report and that is you 
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have to look at the evidence surrounding that death 
or those deaths that can be more than one and you 
have to see did, on the evidence, a person or persons 
responsible for it emerge. I say it Puseinotidoing: to 
appear in your report, because you are not going to 
identify that person, if you are able to do it, but 
it is important that you do it because if you are 
able to narrow down the killer of any child that you 
find was killed by an intentional overdose, then the 
degree of suspicion that attaches to the other deaths, 


merely from the fact that one of those children was 


intentionally killed, is going to increase dramatically 


if that same individual or individuals, if you are able! 


to to your’own satisfaction, narrow it down the degree 
of suspicion that is going to attach to the other 
deathswiss goingeto. inerease, dramaticall yea fthat 
individual or those individuals are also present at 
any subsequent death. The evidence then, that is 
going to be required to displace that suspicion, is 
going to be even more compelling. 

I take just an example. If you find 
on the evidence, medical evidence, that Justin Cook 
was deliberately killed by an overdose of digoxin, 
then I say that fact alone is monumental in its 


significance in a case of circumstantial evidence. 


s 
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That fact alone is going to attach suspicion to the 


35 other deaths that you have to look at. You are 
going to have look at the evidence surrounding the 
death of Justin Cook and attempt to determine, if you 
can isolate the person or persons responsible, and you 
are then going to have to assess the evidence of the 


Other deaths, bearing in mind that the presence of any | 


individual that you are able to isolate then increases 
dramatically and, in my submission, the suspicion that 
has to be attached to it. 

If you find on the basis of medical 
evidence alone that more than one, more than Justin 
Cook was killed by an intentional overdose, you are 
going to have to go through that same exercise with 
each baby that you find. It may be that only Justin 
Cook that you will find you are satisfied on the 
medical evidence was killed by an intentional over- 
dose, and you may find others. Each time you find 
them, in my submission, you have to go through the 
same exercise and if the same familiar face or faces 
keeps arising, as present in each death, then the 
significance that you must attach to that, when you 


come to examine the other deaths, in my submission, 


is considerable. 


THE COMMISSIONER: It makes the 
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reporté unintelligible: sitAcould, almostybeosatd wt 
makes it appear dishonest. 

MR. HUNT: I grappled with that issue. 
I will give you my suggestion. | 

THE COMMISSIONER: I grappled with | 
it, too, and I reached a very simple-minded solution, 
but nobody else seemed to like it. 

MR. HUNT: I appreciate that we didn't 
seem to. 

THE COMMISSIONER: You weren't that 
fond ofpitaeeither: 

MRenHUN tT: You are going to have to 
indicate in your report at some point, in my 
submission, what degree of suspicion the non-medical 
pieces of circumstantial evidence give rise to in you. 
In other words, you are going to have to define your 
own index. 

THE COMMISSIONER: Assuming that I | 
did find a certain killer, could I even say that one | 
of the reasons that prompted me to reach this 
conclusion was the presence, caring for the children, 
of one particular team of nurses? Can I even say 
that? 

MRe HUNT: Ttsuppdose 7einbloght of fal | 


that has gone on, particularly in light of the 
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reasoning in the Court of Appeal, it may not be wise 


to even say that. 


THE COMMISSIONER: But you are telling 


me that I should take it into consideration, but 1 
should not mention it. 

MR. HUNT: I am saying that you have 
to take it into consideration, because it is of such 
critical significance in ultimately coming to a 
conclusion on how the child died. The one thing that 
has to be accurately done, despite the problems, is 
that you have to be satisfied that you have come to 
the. right ‘conclusion about each of the children. So 
factors such as these, even though you cannot make 
reference to them, in my submission, you have to 
entertain them and give them weight. 

Now, how you report on them is the 
problem. One way, in which you may want to do it, is 


to take the non-medical circumstantial evidence to 


_indicate what degree of suspicion it gives rise to 


in you and then to treat the non-medical circumstantial 


evidence as one item without breaking it down and 
defining it by its individual components. 

THE COMMISSIONER: Ifshould get you 
to write the report, because that is so obscure. If 


I could write like that I might be able to get away 
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with almost anything. 

MR. HUNT: No. What it does then it 
allows you to include in your report under the heading, 
or the component of non-medical eitremnscanewe? 
evidence, the effect that that evidence has had on 
you by virtue of the degree of suspicion that it gives 
rise to you, gives rise in you with respect to each 
death. 

THE COMMISSIONER: Without saying 
what 1t 1s. 

MR. HUNT: LouvGcanAindicare, ©for 
example, what you mean when you say the non-medical 
circumstantial evidence. It includes a number of 
things. ‘Tt“includes not only the presence of 
personnel, it includes the timing of the deaths. It 
includes the significance of other events that took 
place on the ward. It includes the periods, the 


significance you attach to the periods, in which 


_ nothing occurred. 


THE COMMISSIONER: I have lost the 
Court of Appeal Judgment. This word "analyze". I 
Look at*thts: 

"The Commissioner is obliged to 

hear all of the evidence relating 


to the cause of the death of the 
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"children and this would include | 
evidence which tended to show that 
one or more of them died as a 
result of unlawful or negligent 
acts. While the Commissioner must 
not identify an individual as being . 


legally responsible for a death, he 


should analyse and report upon all 

of the evidence with respect to the 
circumstances of each death ..." 

How can I analyze and Bandit upon all of the evidence 
with respect to the circumstances of each death if I 


accept your argument that one of the circumstances 


is the presence of the team, without breaching the 


first part which says - the second part, here it 
is - that I cannot name the perpetrator? How could 
Lf WOsLe? 
MR. HUNT: I am suggesting you do | 


it by treating the non-medical circumstantial evidence 
as one, after analyzing it yourself, and treating it 
in your report as one single component that gives rise 
to a certain degree of suspicion in you and that in 
reporting on the death you simply indicate what rule 


the non-medical circumstantial evidence played with- 


out breaking it down and trying to attach a degree of 
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Suspicion to each piece of non-medical circumstantial 
evidence. 

For example, baby A. You will deal 
with the medical evidence, including the clinical 
pharmacological, toxicological evidence and you will 
then make reference to non-medical circumstantial 
evidence that was available without breaking it down 
and defining it in detail and you will indicate what 
degree of suspicion that gave rise to in you, again 
without putting a tag showing what the suspicion 
level was, depending on the piece, and you will 
ultimately come to your conclusion. 

You will at least accomplish this: 


YouCwilimcertainiy  Fiinecomingetosadconelusion, 


consider all of the relevant evidence, notwithstanding 


certain. orlitychat you can't! 
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THE COMMISSIONER: 


Hunt (Argument) 


1452 


I am prepared to 


I am prepared to consider it, but I need to 


know too~ when I reach a decision I will be able to 


tell why. 


And, here, you are as good as telling me - 


the Court of Appeal have already told me - but you are 


telling me again that I should coat it some kind of - 


I don't know - some kind of paint so that people won't 


really know what it is that has caused me to reach 


this conclusion; 


isn't that what you are telling me? 


MRea HUNT: Yes. I am taking the 


Court of Appeal Judgment and doing the best that I 


can to say to you,here is a suggestion for drawing 


the line in that gray area where you are required to 


report on all the circumstances and, yet, 


in a way that actually affixes somebody with 


responsibility for the deaths. 


meets the road. 


Judgment and -- 
important that I give my opinion. 
and, I,say) practically. -' Ip say. tor thei public 


is my opinion. 


what we are faced with. 


THE COMMISSIONER: 


not de se 


I guess this is where the tire 


I wants tells yousewhy« 


that can't make sense. 


We have talked about it since the 


You say that it is 


I give my opinion 


that this 
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MR. HUNT: ters notrquite as badvas ... 
THE COMMISSIONER: No, no. 
MR. HUNT: You can't tell them why. 


You are saying here is why and ‘ir this "why" area that 
we are going to call non-medical circumstantial 
evidence. I am not going to elaborate on it but I am 
Going tortell youmthat. 2erdidatrece my conclusions 
on this baby. It did give rise to that - that 
evidence did give rise to Suspicion in me that digoxin 
may have played a part, but I am not going to go 
through the individual components of that area and 
tell you how each one gave rise to suspicion in me 
and we know the reason why. The public knows the 
reason why you are prohibited from doing so. It isa 
case of drawing the line in a gray area. 

The one thing that I suppose that 


Gomes Out Of ituthat. LS _impoctant a.S° that in coming 


to your final conclusions you are certainly considering | 


everything that is relevant and necessary to consider, 
and you are going as far as you can in reporting on 
the circumstances without going so far as to affix 
someone with responsibility for the deaths. And that 
is all that can be asked of you. It doesn't make for 
the type of conclusion that you are used to giving 


but, then, this exercise isn't the usual and ordinary 
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exercise. 


i a0on t think 1. can really be of much 
more assistance to ein insofar as suggesting a way in 
which to draw the line that you nate to draw is 
concerned. I suggest that you do it by not breaking 
down the non-medical circumstantial evidence only and 
treat it as one item without defining it in each and 
every case. 

THE COMMISSIONER: Take a censor on 
Start. 

NM een: I suppose the effect of 
going through the process, trying to identify in your 
own mind the individual or individuals responsible 
is going to give rise to another exercise that you 
will have to perform. And that is'if you are able 
to do that, to narrow down the individual responsible 
for any death that you find was intentional, you are 
then going to have to look at the evidence with the 
view to seeing if there is anything in the evidence 
that goes to the question of the personality or make- 
up of that person:To see whether in your mind that is 
relevant to making it more likely or less likely that 
that individual could have been responsible for the 
act that you find was an intentional one. And if that 


type of evidence is present - and by that, I mean 
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evidence that goes to the personality, the make-up of 


the individual as present, and it may increase or 


decrease the suspicion that you will attach to the 
presence ofthat person at any other death. 
Li ltwinereases it, athens in.my. 


| 
| 


submission, you will then again require even more 
compelling evidence to displace the suspicion that you | 
have to attach to any particular death at which that 
person was present. 

The same can be said of the 
incidents that occurred in August, September and 
Oetober.-= 

THE COMMISSIONER: ALLeriqne. anGo 
back to what you were talking about. 

MR. HUNT: L'matalking  »about»-=)well, 
there is an overlap. I agree. But I am talking about 
evidence that relates perhaps more specifically to the 
personality or make-up of any individual that you 


narrow it down to. 


THE COMMISSIONER: Surely not a name? 

MR. HUNT: Well, if you, on reviewing 
the evidence, are satisfied that you narrow down the 
list of individuals to one or two -- take for example 
Baby Cook -- you are satisfied the medical evidence | 


that you have that the baby probably died of an 
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: | 
2 icin ere overdose, you then look to the evidence | 
3 Surrounding the death to see if you can determine 
4 from that who may have been responsible for it. You 
5 may not be able to and that ends your exercise. If 
you can, then, you have to look at all of the evidence 
; and see what was said about that person that may be EY 2 
a vant on the question of their: personality or their 
8 emotional make-up that will increase or decrease the 
9} likelihood that such a person could have been 
10 responsible for one or more deaths. 
11! You may not find the evidence satisfies 
ial you, but YOUuMMayi= = 
; THE COMMISSIONER: What -acfesl yaor and 1 
- put at imitthepmepont? teil would cehankiuthatdiwouldugo 
my to jail immediately. You can collect $200, or whatever 
1S: ihrdisi= om passe gos 
15 | MR. HUNT: We are still dealing, | 
17 though, in the area of non-medical circumstantial | 
18 evidence. I am suggesting to you that if you find | 
‘ol thisiocit els icertainiwy.cgoing -to. haveran effect omou | 
os in terms of how you approach the other deaths in which 
| the person -- 
21| . 
| THE COMMISSIONER: We are now talking | 
22 | about mental processes, not about the report? | 
23 MitUNG When we get to the ee = 
24 | 
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that's right. We are talking about the mental process 
atrethiss. eno write 

THE COMMISSIONER: Okay, that is fine. 
Now; oD'skh take «thatvbhut. ef thought for a moment - I 
thought for a while we were talking about the report. 


MR. HUNT: No. » »NO. 


THE COMMISSIONER: Alek aright. 

MR. HUNT: I am suggesting when you 
get «to. the aseporti wees 

THE COMMISSIONER: You are just -- 

MR. HUNT: smr YOUcare dealing with 
it again under the heading of a non-medical circum- 


stantial component of this exercise that does not - 


you are not permitted to break down and isolate the 
individual components of that for purposes of 
suggesting what suspicion they gave rise to. 


Now, I am saying that the incidents that. 


occurred in August, September and October can be treated 
by you in the same way. In terms of the mental process | 
you look at those incidents - I suggest to you that 

they can only be characterized as bizarre - incidents 
that were the product of a very disturbed mind. You 
look at those incidents and try to determine, if you 


can, who was responsible for them. It may be that you | 


can't and, again, that ends the exercise. If you can, 
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| 
1 
2 then, that may have some relevance on the question of 
2 theacategorezationvorstheadeaths. 
4 For example, if you look at those 
3 incidents and you come to the Sonuateien that Youscan - 
with the degree of certainty - that you can isolate 
: the individual responsible for those, if it turns out 
“| that that individual is also someone that you have 
8 isolated during one of the other exercises of looking 
9| at the evidence surrounding an intentional killing, 
10, then the evidence of the events in August, September 
ii! and October are going to, in my submission, go a long 
19} way in assisting you to establish in your own mind what 
7 the personality and emotional make-up of that individual 
“| was. And that is going to have a direct effect on the 
oe degree of suspicion that you are going to attach to 
: the presence of that individual at any one of the 
16 other deaths. 
a Again, when it comes to your report I | 
13. am suggesting that you are going to have to deal with | 
al this under the heading of the non-medical circumstantial 
components of it and perhaps indicate what degree of 
= suspicion that component gave rise to, but you are not 
a1 being asked to detail the various features of that 
22 component. 
23 Now, it is obvious from the submissions 
24 | 
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1 

4 that we attach, I think, a greater index - put a | 
3 greater index of suspicion on this type of evidence 

4 than perhaps Mr. Lamek has in his submissions. It is 

5 really my submission because of hae in fact we have 

put, in my perception anyway, a higher index of 

: Suspicion on that evidence. I suggest that you have 

| to look carefully at the babies in the last category 

8 that Mr. Lamek set out, that is Hoos, Turner, Monteith, 
9) Adamo and Fazio. Where he has suggested there is only 
10 | Ln @edch* or thoseseasess One or more non-medteal= features 
11! of circumstantial evidence and that doesn't give rise 
ta to anything that would allow you to conclude that these 
ra were anything but natural deaths. 

| The reason that I do that is because of |the 
a concern that you do not, in any case where there is a 

: basis for suspicion, be it purely medical, purely non- 
- medical, but circumstantial, or a combination of the | 
17 two’. 7t*should*not? in any case, tell the parents and | 
454 tell the public that you are satisfied that they are | 
19| natural deaths. Because in the circumstances of the | 
5a Situation where we have a self-defined population that 

| gives rise to concern where you find - if you do find 

cu that there was even one intentional killing - that 

_ the suspicion that it must attach to the type of | 
23) circumstantial evidence we are dealing with is so great 
24 | 
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that it takes the most compelling evidence to displace | 


it. And that it is not there - that compelling 
evidence is not present in the case of Hoos, Turner, 
Monteith, Adamo and Fazio to anion you to come to 
the conclusion that those were natural deaths. 

So, I will deal with them each | 
individually in a minute, but I submit to you those 
get elevated into the "great category" that Mr. Lamek 
suggested to you where to a greater or lesser degree 
you will find that there is a suspicious feature to 
the death. While you may not be able to indicate how 
the baby died - the evidence may not allow you to do 
that - you can certainly say with assurance to the 
parents that there are factors that give rise to a 
degree of suspicion in you that’ digoxin may have played 
a part. 

Now, in each of those cases, in my 
submission, against the background we are dealing with 


here, the non-medical circumstantial evidence, patterns, 


| 


time, presence of personnel when taken together with the > 
medical evidence, there does give rise to a suspicion 
concerning the deaths which is not displaced by the 

type and quality of evidence that will be necessary, 

in my submission, to allow you to find that that baby | 


died of natural causes. 
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Pt Cou dade reel y wich the: Case 


Of Lillian Hoos - and I won't repeat anything that 
has been said by Mr. Lamek in terms of his review of 
these children. I won't go into ae detailed review 
in respect to these particular babies. 


You have a child here whose death is 


described by Dr. Rowe as involving a sudden onset and 
decline. It was categorized on the basis of the 
definition that he used Hoos as unexpected because they 
felt that they could have dealt with malformation. 

In terms of the reviews that other 
experts did of the deaths, Dr. Fay felt that the mode 


of death and the terminal event gave rise to some 


degree of suspicion. And Dr. Hastreiter lamenting 
the absence of medical evidence found that there was 
no strong evidence of a digoxin overdose but that it 
couldn't be eliminated as a possibility because of 
one factor or another. The basis for death - cause 
of death was unclear. 

In the vote of the gathered experts 
in September, Hastreiter, Fay, Bennett and Tepperman, 
they all agreed that this death ought to be categorized 


as a suspicious one with a low degree of suspicion 


attached to it. So, that on the basis of the medical 


evidence and the experts' opinion evidence, we have 
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a sudden onset, a sudden decline. And the experts 


saying that while perhaps the degree of suspicion 
attached to it is low, it is: there. 

THE COMMISSIONER: This is Group B 
of the latter report and that basically the child died 
with symptoms that are consistent with digoxin 


poisoning: <::. CoOnsitstentewlta that, 


And the circumstantial that you described was the 
non-medical circumstances. The time of death treated 
this as 3:00, 3:22 a.m., plys the présence of members 
of the team ... 

MR. HUNT: I see. 

THE COMMISSIONER: There is nothing 
else? 


MR. HUNT: No. 
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MR. -HUNTce ~YOUADUL alal that together 
and you come up with a case of suspicion about this 
death thatens Snote= 

THE COMMISSIONER: A case that you say 
would not have entered anybody's head including yours 
Or mine had it not been for the fact that some 
children had been - were poisoned. 

MR OSUNT eee eSe Lbl. VOUS ind, tor 
example, that Justin Cook was intentionally ei died 
and this baby died in the same population as he did, 
the fact that you find Baby Cook was intentionally 
killed attaches significant suspicion to.this and 
all the other deaths. 

Ifmyou go.further and you. find. that 
somebody was present at the killing of Justin Cook 
who was also oer at the death of Baby Hoos, then 
the suspicion that is attached to the death of Baby 
Hoos increases even more dramatically, and the evidenc 
that would be necessary to displace that suspicion 
is even greater, and in my submission it is not there, 
So that son <this child you,.ought not to come. to a 
conclusion that in the face of that suspicion that 
the baby died a natural death. 

THE COMMISSIONER: That is a little 


bit dipfiferent afromasaving, suspicious... If_as you say 
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now we . must view all of these children with alarm 
because some of them were poisoned and you really are 
-- it almost becomes a question of the burden of 
proof. Being the other way and almost beyondcreason- 
able proof, what do you say if I am not satisified 
that this childuwasea arbvadidgoxinit? That is 


really what you are telling me to say? 


MR. VHUNE sy Yes; andtthat®filows -Eron 
the significance that I suggest to you must attach 
to a finding that even one of the babies in this 
population was intentionally killed. 

THE COMMISSIONER: What about the 
effect of that? What about the effect of saying that 
I an not satisfied that this child died a natural 
death? What about that? It has been suggested by 
Mr. Scott, and others ithat) x:t ads mot. my =the ‘only 
basis that I have is that it is consistent with 
death by digoxin and the circumstances of death were 
Similar to those that he may have been killed by 
digoxin poisoning. Is that an appropriate conduct on 
the part of the Commission? 

MPREE HUNTER ISSIR: submit that 1t72s 
totally appropriate conduct on your part. You have 


been asked to determine how and by what means the 


pons, 
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children died. 

THE” COMMTSSIONER: That 1s) right. 

MR. HUNT: If the evidence falls short 
of allowing a specific cee maeetiron as to how and 
by what means a child died in any particular case but 
that you, taking inte account all of the evidence 
that there is, find that there 283 a degree of suspicio 
that’ digoxin may Have kiiiled that child ;*including 
in that fact that you may find that other children 
were intentionally killed by digoxin, that you must 
then in my submission not just say I can't decide, 
but you owe it to the families and to the public to 
tell them what you think about the nature of the 
death, even though that may fall short of a precise 
explanation based on the evidence. 

| This*goes back to Mr. Scott's -submissio 

to you that no one is interested in your opinion, 
but 1 say that coutdn*t=be-farther-from=@the Lruch 
in a matter such as this. Everyone except those who 
are intimidated or threatened by your opinion are 
interested in what you think. 

I was going to move to another area. 

THE COMMISSTONER:* Yes. All right. 
We will take 20 minutes now. 


---Short recess. 
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—s—O1) Fesumingd 

THE COMMISSIONER: Yes, Mr. Hunt. 

MR. JHUNT:: The second baby in that 
category, dealing with Baby Monteith, and again I 
think you have my submission, Mr. Commissioner, but 
the circumstances that surround that death in my 
Submission are such that it gives rise to suspicion 
that is not dispelled by the type of evidence that 
is required to dispell it, given the background here. 

Dr. Rowe again indicated the baby's 
onset and decline were sudden and rapid, and that he 
had a measure of surprise at the death since the 
baby had been stable for two to three days. And Or. 
Bain echoed that in his report saying that there was 
Suspicion prior to autopsy that the baby shouldn't 
have died when it did. 

While the experts that voted on their 
opinions on this classified it as a natural death, 
Dr. Hastreiter said that there was a small possibility 
of a digoxin overdose. That in my submission is not 
enough to tell you to classify it as a natural death. 
The sudden onset and decline of the baby again took 
place in the early morning hours. 

In my submission you will find the 


presence of the same individuals and if you find that 


TT 
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not only is it the same team, but the death occurred 
in the presence of any one that you isolate as being 
involved in the killing of Justin Cook then the degree 
of suspicion that attaches will be heightened in my 
submission. 

A combination of those medical factors, 
sudden surprising onset and decline of the baby, that 
time of day, in the presence of the same nursing team 
that was present and perhaps the same individuals 
it is narrowed down to is enough to raise suspicion 
that is not dispelled by the views of the experts. 

Baby Turner, Dr. Rowe described as 
going into a sudden decline. The consultant 
cardiologists for the Centre of Disease Control 
scored that as unexpected but consistent with the 
Clinicalecerdi2 on. 

Dr. Hastreiter rated this as a fair 
possibility that the child died of a digoxin overdose. 
Dr. Mirkin on the other hand said that while digoxin 
toxicity was unlikely he was basing that on the 
fact there was no pharmacological or toxicological 
evidence. 

In the vote the doctors rated this one 
as either low suspicion, low degree of suspicion 


attaching, or a somewhat higher degree of suspicion. 


1 
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Drs. Hastreiter and Fay rated it a 
lower degree of suspicion than Drs. Bennett and 
Tepperman for the police. 

And on the non-medical side, again it 
occurred in the small hours of the morning in the 
presence of personnel that at least were present for 
the death of Justin Cook and that you may find one 
or more of them were involved in the killing of 
Justin Cook. 

In summary on Baby Turner the suspicion 
created by a combination of the medical evidence and 
the non-medical circumstantial evidence in my 
Submission are not dispelled by evidence such that you 
ought to be persuaded to classify this baby as a 
natural deach: 

Baby Adamo died after a sudden onset 
and decline according to Dr. Rowe who was surprised 
that he went into heart failure after a shunt operatio 
because he had been expected to do quite well, and 
again uSing Dr. Rowe's definition of unexpected, he 
rated the death as unexpected because they thought 
they were going to be able to do something for this 
baby. 

De. Hastreiter rated 1t-as-a, fair 


Possess bi licyor a ‘digoxin overdose. Jpn. Mirkin, 
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il 
2 unexpected death that was not consistent with the 
3 clinical condition, although he rated the possibility 
4 of digoxin overdose as slight, and in the vote there 
5 waS agreement that there was a to be attached 
6 to this death: although it was of a lower degree. 
: In terms of the non-medical circumstaatial 
evidence we have the presence of the same personnel 
: who were at least present for the death of Justin 
9 Cook, and again I am sure that you may find one or 
10 more of them on the evidence was involved in the 
11 death of Justin Cook, and that will heighten the 
12 suspicion. | 
13 The timing of this death was somewhat 
ie different inasmuch as the baby: died in the afternoon 
as opposed to the smadl hours of the morning and that 
~ may have some effect on the degree of suspicion that 
Lit you attach, but in my submission to you on a combination 
17 of that medical evidence with the expert opinion and 
18 non-medical circumstantial evidence, that at least 
19 there is suspicion: with respect .to this death that 
20 digoxin may have played a part in that which is not 
91 dispelled by any other evidence that would allow you 
to classify.it as. a natural death. 
7 Finally Baby Fazio, Dr. Rowe indicated he 
si went through a neriod of stability and then succumbed 
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after the sudden onset of critical symptoms and rapid 


decline. 


Dr. Mirkin suggested that digoxin 
toxicity was possible in this baby, that it was 
possibly an unexpected death, and he noted bradycardia 
that was attendant on the death. 

Now in the vote the baby was 
classified as natural death, and that would no doubt 
enter into your consideration, but on the non-medical 
Side I draw to your attention again the baby died 


in the early morning hours and again in the presence 


of the same team, and you may find in the presence 
of the same.: individual that ultimately you may 
conclude was G eteneabie forthe killing of dustin 
Cook. 

I also note that Sui Scott indicated 
that this case stood out in her mind as one where 
the child was stable and then rapidly declined and 
died after lunchbreak in the early morning hours. 

Again I suggest these factors both 


medical and non-medical, when taken together against 


tne” backoround or, Lr vyow tind’ 1c; one ‘or’ more 


killings, deliberate killings on the ward, raises 


a suspicion that is not dispelled by any evidence 
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1 
2 So in my submission those five babies 
3 ought to be elevated into that broad middle category 
4 that Mr. Lamek has suggested are deaths to which a 
: degree of suspicion is attached. 
Now my final comment has nothing to do 
: with the deaths as such. It is a matter relating to 
7 the evidence and specifically the evidence of Mr. 
8 Cimbura from the Centre for Forensic Sciences. 
9 I say that during the submissions 
10 of Mr. Scott Diwas heartened by the praise that Mr. 
rr ScOUt one behalivorenne Hospital srorsicheChaledren 
“ directed to Mr. Cimbura for his excellent work in 
developing tests for digoxin and his work in testing 
: and re-testing the various samples which were submitte 
iA to him. 
15 i suggest, to you, sir, that Mr, 
16 Cimbura has withstood a careful, detailed, exhaustive 
17 cross-examination here on his methodology and his melo 
18 testing procedures, and without wishing to be 
19 dramatic I suggest to you that he has emerged as one 
of the true taeroes of this tragedy inasmuch as he- 
ee started in an area which was virtually new and he 
sg developed his tests and prOcedures and pioneered in 
22 an area where there was nothing really to guide him, 
23 and he has come through that with really in my 
24 
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Submission no blemish on the work that he has denen 
I cannot now help but remember the 
intemperate and obviously ill informed remarks which 
were directed at him by another witness here, Dr. 
Stephen Soldin from the Hospital for Sick Children, 
when he appeared here as a witness in October of 
last year. In the event that you are interested, 


it is-Volume 51, hpageri 437; 
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I am sure you will remember the 
exchange, but Dr. sSoldinetoeck 12 on ihimsel fate 
suggest that the samples that he so badly wanted to 
GCanry oubbthe otestsnonthadinet been carefully 
handled in the past. He says at Page 1437, in 
answer to a question: 

nae I would hope that you would 

be more careful than you have been 

perhaps in the past." 

He was asked what he was referring to and he says: 
see Well, I am somewhat critical 
of the way some of these samples were 
analyzed as I have already stated." 
In my submission, those remarks on 

his part have not been borne out at all by the 

evidence, that regretably those remarks did much to 
cast out on the bona fides not only of Dr. Soldin, 
but on the part ofthe Hospital, forsSickeChildrens 

Dasubmait to-vyou"that+youscan=rely on 
and act upon, with full measure of confidence, the 
work that Mr. Cimbura has done in analyzing these 
samples, notwithstanding the remarks of Dr. Soldin, 
and GL suggest, although I have no expectation that 
this sane be acted upon, that Dr. Soldin owes Mr. 


Cimbura a public apology for his ill-advised criticisms 
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1 
f) of him at the time. 
3 Eranciinishedscifewilltsat downtand 
4 wait for Dr. Soldin's apology and Miss Cecchetto 
has a number of comments directed to the medical 
: and pharmacological facts. 
‘ THE COMMISSIONER: Thank you. 
7 Miss Cecchetto. 
8 ARGUMENT BY MS3 CECCHETTO > 
9 Pipiecouldgouustdorckeup on Mr. 
10| Cimbura's work. There was a question raised yester- 
Strathy tendered, and the issue raised was, as to 
* whether Or noreMr. éCimburd, ¢ineghisestudy ,sAfoundiat 
a Exhibit 213, Page 8 entitled An Analysis of Post- 
14 Mortem Blood and Heart Tissue From Children Not On 
15 Digoxin, had conducted those tests with HPLC. I 
16 can indicate that I have looked at the transcript 
17 and I have spoken with Mr. Cimbura and he states that 
fk Ms. Rae is correct and that the analysis was an 


WhachWpart isethate? 
MS. CECCHETTO: wMPagety of exhibit 425. 
it 1s»referred to» in those paragraphs, setting out 


" day in Exhibit 425, which is the blue book that Mr. 
the concern that there is some suggestion or that ther 


RIA analysis. 
(RES COMMISSIONER: wThatedsarighe. 
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may be a suggestion that HPLC was used. 

Mr. Cimbura indicates that the analysis 
that he conducted on these samples of children, who 
were not on digoxin, was conducted using a prelim- 
inary methylene chloride extraction process followed 
by RIAs The purpose ofthis study was as part of his 
evaluation of his RIA technique prior to using that 
technique on the samples, on the case samples of the 
children that we are now considering. 

THE COMMISSIONER: Then I think we looked 
at the top of Page 8. I ddn't think there would be any 
dispute about this, His purpose was not to determine 
the HPLC separation of substance X. Am I not 
correct? 

MSHOCEGCHETTO?J kthaet asmcorrects bat 
I will have some comments about his use of HPLC. 

THE COMMISSTONERssiThattis tight: 
itiwessnothinethassepartacudarssitudy.iy RELC was not 
your -- 

MSS: CECCHETTO: No. He was asked to 
comment on thiswork and asked to comment on Dr. 
Seccombe's work and he indicates -- first of all 
it compares to Dr. Seccombe's work to this extent 
that both were used in RIA procedure, however, it 


differs from Dr. Seccombe's work in the sense Mr. 
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Cimbura used an extraction procedure. In my respectfu 


Submiss@on;e the borrom lmewot echas study.still 
remains and that is that Mr. Cimbura did not get the 
positive readings, such as ee that were reported 
in Dr. Seccombe'’s work, and that the result of this 
study suggested that certain inferences could be 
drawn and those inferences were that either the 
samples that he was testing did not have a substance 
X or anything that cross-reacted with his antibody 
or that substance X was present in such low levels 
below the protection level of one nanogram, which 
was his protection level, or that substance X did 
not cross-react or that substance X was removed by 
the extraction processes. 

Tawould also like to.stress.that, in 
respect of the case samples of the children who are 
the subject matter of the Commission, Mr. Cimbura 
did subject those samples to RIA HPLC/RIA. 

THE COMMISSIONER: I'm sorry, which 
samples are these? 

MS). A@CECCHETTOsns Mrs Hunt, breaks. them 
down in 423, except where it is accepted in his 
report, he conducted RIA HPLC. 

If you turn to 423 (4) Page 1, where 


you have a breakdown of Justin Cook, that will indicate 
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that where he conducted RIA HPLC/RIA and similarly, 
without going through Pteeritce indi caress thatuane ad lL 
the serious samples that he did conduct RIA HPLC/RIA. 

The only other aspect that I would 
respectfully submit with respect to substance X 
which has perhaps been stated before, is that it 
really is, in my respectful submission, a red herring 
in this case, because Dr. Seccombe's highest level 
was a level of 4.1 on a premature four day infant. 
So, in my respectful submission, even if you accept 
that there is substance X it really doesn't explain 
the levels that we are seeing in the children under 
review. 


Now, with respect to the adequacy of 


Mr. Cimbura's results, Mr. Hunt was correct when he 
sande thateMr., .Scottepraiseds Mr... Cimburas for developing 
methodology, however, there was a concern or a 
suggestion that I took from Mr. Scott, with respect 
to the meeting of experts. In Volume 154, Page 1049, 
Mr. Scott suggests that a team of experts in Exhibits 
399 to 400, considered and approved the reliability 
of the data -- 

THE. COMMISSIONER:.. Aids rights +, One 
fifty-four, page what? 


MSi.mCECCHETTO: »A049. 
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1 
G-6 y) THE COMMISSIONER: Yes. 
3 MS. CECCHETTO: There is a suggestion 
4 in that page that the team of experts considered and 
) approved a reliability of Mr. Cimbura's data with 
! : respect to only four children, which were the children 
| ‘ of Cook, Hines, Lombardo, and Belanger. He suggests 
| 7 that we don't have the assessment of the team of 
8 experts with respect to the other samples that were 


conducted. 
In my respectful submission, if one reyiews 

Exhibit 399 and¥lshi but 4.400" ay iijtsmentiruty mt Ts 
clear that the team approved of the methodology of 
Mr. Cimbura and it is clear that they had no hesitatio 
whatsoever in accepting his results. 

LE you Look datubshibit<3997esine, the 
first purpose of the meeting was to determine a 
set of criterlanfosethelidentification~ocGrdiqoxin, 
using either gas chromatography and mass spectrometry 
or radioimmunoassay in combination with high pressure 
liquid chromatography, HPLC or other appropriate 
analytical techniques. So that was one of the aims. 

LE youegoitosPagert, Conclusion 62; 
is that the current data, based on RIA and RIA/HPLC, 
are sufficient to confirm the presence of digoxin, 


where such a finding has been made. 
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Similarly, without reading them, 
Sir, -ifSyou*gomtohExhibit 400, ‘Paragraph*5c¢2), sand 
Paragraph 6 (1), and Paragraph 6 (2), in my respectful 
submission, you are left with ene impression that this 
team of experts was clearly satisfied with the meth- 
odology used by Mr. Cimbura. 

It is clear that Mr. Cimbura's meth- 
odology, in all of the samples, was the same as with 
respect to the four samples, insofar as it related 
to RIA and HPLC. 

I would also point out that Mr. Roland 
at Volume 37, Page 1455 and 1456, when hie tendered 
Exhibits 399 and 400, made the following comment: 

"The conclusion basically at the end 

of the two documents is that the panel 

felt or the group felt that there was | 

no useful purpose in conducting any 
further tests on the material available 
in order to detect digoxin, and that 
they were satisfied that the procedures 
followed by Mr. Cimbura and the Centre 
of Forensic Sciences were satisfactory 
in detecting digoxin with respect to 

the tests that he did do by way of 


RIA and HPLC." 
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As Miss Cronk pointed out, there was acceptance of 
Mr. Cimbura's methodology and rele was acceptance 
among the experts that what Mr. Cimbura was measuring 
Was; 7in’ fact’ aloosan: 

It is my respectful submission that 
there is no SeeEe on the evidence to conclude that 
the team of experts was only satisfied with respect 
to the four samples and that they didn't have the 
same degree of satisfaction with respect to the sample 
for all of the children. 

Now, with respect to the individual 
children as Mr. Hunt has stated, we don't really 
have any major disagreements with Mr. Lamek's 
assessment, subject to those last five children, 
but I would like to add some comments. 

In respect to the case of Justin Cook, 
it is my respectful submission that Mr. Strathy 
yesterday suggested the possibility of a medication 
error at resuscitation and he suggested that the 
possibility was that the medication error occurred 
at 4:29 or 4:32 where digoxin was substituted for 
atropine I believe. I would indicate again, as was 
pointed out, that there was a real problem as to 
whether or not digoxin was on the crash carts, in 


view of the fact that Dr. Mountstephen and Dr. 
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1 
2 Costigan had already been delegated to remove it. 
3 I would respectfully submit that Dr. 
4 Costigan had had serious suspicions about what was 
going on at the Hospital at that time and he would 
: have been vigilant, with respect to digoxin, especiall 
: on’ that *partzeulraLr ward: 
7 Now, even if you accept that it was 
8 overlooked and it was on the crash cart, you are left 
9 with the problem, as you pointed out to Mr. Strathy 
10| yesterday, that they would have to pick up the 
1 digoxin ampules from any number of ampules that were 
on the vcrashecart..) Lven if you accept’ that, sir, 
i in my respectful submission there is a real problem 
- with the timing of the administration. In fact, the 
14 only person who would support the scenario that Mr. 
15 Strathy has suggested to you is Dr. Spielberg's 
16 scenario. 
17 All of the other experts, and I am not 
18 going to go through them in the Exhibit that was 
filed today by Miss Cronk, but all of the other 
experts would make that scenario impossible, because 
they don't concededthat administration could be 
a aSvlate.as ab 4279.01 4:32, 
22 With respect to the other cases of 
23 Pacsai, Miller, we agree with Mr. Lamek and I don't 
24 
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intend to add anything. 


In respect of the Estrella case, sir, 
again we agree with Mr. Lamek's position that the 
Estrella sample, the gutter blood study, should be 
Pein by you to be a reliable study and that you 


should rely on the 72 level. 
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Mr. Sopinka, yesterday, as Exhibit 424 


set out - set out on page 9 all of the events relating to 


the reliability of the: Gutter blood "study. * P-don=t 
intend to repeat that evidence but I would refer you 
Omi. 

THhe*oOney=Other pointe that 1 ‘would 
make, Sir, with respect to the reliability of the 
72 sample, I would ask you to consider is the 
greater than 4.7 rating on the leg sample. If you 
LOOk "at EXhi bie 23 je sib f page 22> =— 

THE COMMISSIONER: Let me check. , 

I might not have all the pages. 

MS!) “CECCHETTO? © Page “22 ee aS 
called the “Distribution of Digoxin and post mortem 
blood from different sites " 

THE COMMISSTONER: ~ Dam SOrry. 

MS-* CRCCHETTO #“*aAnd - “ihe ’*vrerecus 
humour of 18 controlled children ©" digoxin thereapy". 
THE *COMMPSS LONER? "es - 

MS. CECCHETTO: This study involved a 
protocol to repeat what had happened with respect 
to the meee ie leg sample. The important point about 
that, sir, appears at Volume 52, page 1691 and 1692, 

At page 1691, at about line 10, they 


refer to the protocol and then Mr. Lamek in his 
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1 
2 questions says: 
3 "And are the numbers which appear under 
4 the columns of FV-1 and FV-2 in the 
' document in which we are now looking 
the results of your assay= on the leg 
‘ vein samples drawn in accordance, as 
i you understand it, with that protocol?" 
8 And that was to draw the first sample 
9 immediately at the autopsy and then return three 
10 hours later and to draw it from the femoral vein in 
1 the method of trying to replicate the Estrella 
5 sample. And the answer to that is: 
MEnAtTiS correct, Sin. 
= Turning to page 1692, Mr. Lamek says 
“8 “Could. Leask sayousto focus onthe 
15 femoral vein results? Do they provide 
16 you with any basis for considering that 
‘7 the sampling technique which was used 
18 in Estrella, although not perhaps 
6 ideal, distorts the results in terms of 
digoxin assay? Is there any basis for 
. questioning the appropriateness of the 
= sample and the result achieved in it? 
22 AveeNo. «They: tend: tobe. lower, as, I 
23 would expect it from the femoral vein. 
24 
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It is a peripheral circulation, and 
there were suggestions to this in the 
literature and this is the resultsI 
expected to aa cok tt would be lower 
than anywhere else. 
Q. Indeed there are only four positive 
results recorded under the FV-2 column. 
As I read the attached key FV-2 was the 
sample drawn three hours after the 
beginning of autopsy? 
Awe Thats? -correct ; 
Q. And therefore the one which in fact 
most closely puro cmated the timing of 
the Estrella sample. And those values 
appear, do they not, to be slightly 
lower than those recorded in the FV-l 
sample? " 

Those would be the samples drawn 
immediately on autopsy. 

‘Ave Yess 

Soy. the- importance"of that, str, "1s that 
it shows that in those cases which gave a positive 
reading the levels tended to drop after three hours. 
soptthat would@suggest;"sir;“that this greater’ than 
4.7 level might - well it is difficult to know what 


4.7 represents - it suggests that even after three 
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2 hours you still had ‘a level greater than 4.7, so it 
| 3 does suggest some reliability. 

4 THE COMMISSIONER: Just a question. 
| : On the first, second and third columns the post 
mortem reading - I take it that the post mortem 

: reading -= 
| Y MS..4 CECCHETTO: ~ Heart. 

8 THE COMMISSIONER: Heart, is it? 
| 9 MS ve CECCHETT Os a Yes ,. and.sagittal 
| tol Sinus. 

1 THE COMMISSIONER: And what is DD? 


What is that in the second column? 
MSi4 GHCCHETIOs 3. think thates che 
three, hours ater «S11 taeee Gustribution: of digoxin. 2. 
I think that is the second column there is the three 
15 hours later,. Sic. 
16 THE COMMISSIONER: JI see. 
17 MS. CECCHETTO: But I am talking about the 


FV-1] sandy FVe2,, site 


MS... CECCHEDTTO:. » That .shows the amount 
that was taken immediately on autopsy from the 
femoral leg vein and the amount taken three hours 
laterx.:. And «you, have yan. indication .in the -- you 
23 won't get a greater than 4.7 in any of them but you will 


| THE, COMMISSIONER: Yes. 
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have an indication, for example in page number 10 it 
goesrrronie, orto 38. 

THE COMMISSIONER: That is where there 
Was “aereadingrtonem Sivas Zo rations Us. schig 
COrrecty: 

MS .»CECCHETTO: Noo The. treading from 
the femoral leg vein. 

THE COMMISSIONER: No. I am looking 
atir==)\Iwam txrygng to junderstand! =: what: -are these 
comparedwith? These are compared with regular 
serum -- are they post mortem serum readings? Is 
that, 12> ‘And: thes purpose fofimalle thisi,. whichisyoutare 
giving to me, shows that you take from the femoral 
vein you normally get less than you would if youwere t 
get from some place else is the body, is that right? 

MS. CECCHETYO veWes,)tthatwusittrue . 

The other important fact that I am 
relying on, sir, is that whenwitha particular baby 
when they took the first sample -- for example, of 
baby number 10, when they took the first sample from 
the femoral leg vein immediately at the autopsy, they 
got a reading of 4.6 nanograms and then three hours 
later when they went back in and took it - milked the 
leg vein as they had done in Estrella - they got a 
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THE COMMISSIONER: The reason that 
I mentioned this is that there has been a suggestion 
greater than 4.7. You will have the magnification 
of the ante mortem reading that Janice Estrella had 
with the post mortem factor at an edge. And that is 
a couple of days before. If we look at page 12 of 
Miss Cronk's ... see, on the 8th of January she was 
at 7.8 nanograms. On the 9th of January it was 4.7 
nanograms. Now, if you have that post mortem factor add 
on 'to that,she had -- that is easy about 4.7. 

If she were at 4.7 the day of death, it is quite 
possible that two hours later it would be greater 
than4a7% 

MS GCEGCHETTO 2h don' Sedtsagras? 

THE COMMISSIONER: What I was asking is 
from this Exhibit® 2139ewhateweretithe figures on the 
left hand side? Were they suppose to be the regular 
post mortem readings that should be taken either from 


the heart or the brain or wherever they do take them? 


MS. CECCHETTO: Well, the heart. 

THE COMMISSIONER: Because it shows 
in fact, the readings from the femoral vein is 
ordinarily less than it would be if it were taken 
from the usual source. That proves something. 


MS. CECCHETTO: Mr. Cimbura indicates 
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in that passage that I read to you that when he was 
conducting these studies what he noted was the reading 
from the femoral vein would be less than the reading 
from the heart or less than the reading from the 
Sagittal sinus, by and laghe indicated that that 
corresponded to the literature.But he also noted that in 
a. return three hours later to the femoral vein to 
repeat the milking of the vein in order to try and 
replicate the Estrella studies, he noticed that the 
levels went down in those cases where he got a level. 
In many cases he didn't get any levels at all. They 
didn't show en his studies or they were below 
his detection. But in those cases where he did get 
a level they went down. So, the’two points that 
arise out of that is that the level in the femoral 
Ves ni Widde tbeaslower ethania:y level in a heart = in 
the heart tissue or in the sagittal sinus. And the 
second point is that the level in the femoral vein, 
according to this. study, tends to fall afiter the 
three hours. 

And the only point that I make 
with wespectitowthat jelous that tas itrue: thar 
we don't know if greater than 4.7 means 6. On the 
other hand, we don't know if greater than 4.7 means 


62 or 78 or whatever. And in my respectful submission 
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1 
2 if you would have had a reading in the leg of 2 
3 nanograms, or something, then that might throw 
4 some doubt on the validity of the 72 reading 
. but -1t isistillegrearer vehan ree Ae three hours later. S 
I do suggest that is a factor to be considered when 
: you are considering the reliability of the 72 
7 level .«VAndwthat tactor,1necombination. with all of 
8 the other factors that Mr. Lamek mentioned, and in 
9 view of the fact that this child was off digoxin 
10 for four days before she died, in my respectful 
1 submission, the 72 reading is greater than 4.7 reading 
6 and ‘the manner of the death of the child 
suggests that the’; reliability can be placed on the 
a 72 weadingmandetleat nwo tact, this child, in my 
oe respectful submission, you would probably find died 
15 of an overdose of digoxin. 
16 The only other point with respect to 
17 Estrei.la sisemoresaspoint of clarification, Sir. 
18 Both Mr. Lamek in Volume 148, page 171 
19 Mr. Ortved in Volume 155, page 1207, suggest that 
on the 2? examination of the sample taken from 
- the gutter blood in January of 1981 by the Hospital 
a would have revealed its suspect . source and would haye 
a allayed any concern. I am not making any judgement 
23 Oneenat eaheal 4.57. ; 
24 
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ThenpointothatabL wouldalikesto eharify 
is that although there is evidence on the record 
to indicate that when the level was reported to 
Dr. Freedom, he expressed some concern that the level 

was either elaborate or an artifact; that 
Ltawas possibly contaminated. There is no 
evidence whatsoever that there was any informed 
Opinion at that time that the level was high because 
it was drawn through the gutter blood. 

It is respectful submission, that it 
was only after tne preliminary, when concern arose 
and when the protocol was set up to replicate that 
Estrella situation and to undertake the gutter blood 
study, that the real question arose of the possible 
contamination of that. : Soy, prior te 
that time, and gustigobapoimtsot chanclEy in 
the evidence, it is my respectful submission that 
therewas no informed source, and that because the 
sample was drawn from the gutter blood and the level 
would be higher, if anything. 

At the preliminary -- 

THE COMMISSIONER: I thought it was 
the other way around. I agree with that, but -- 

MSxtCECCHETTOs *eThesoniy otherefactor 


that I would bring, or would suggest to you, sir, 
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with respect to Hines, Lombardo and Belanger, we 
agree with Mr. Lamek that in each of these cases 
that you should find death is due to digoxin overdose 
deliberately administered. 

And with respect to boitth Mr. Scott's 
and Mr. Strathy's submission that the'’digoxin date 
in these children is . qualitative only and 
does not permit the inference that digoxin lead to 
their deaths, or does not permit the inference of 


an amount. In our respectful submission, we would 


Suggest to you that you should 


adopt the approach that was set out in Dr. Kauffman's 
report at page 12, Exhibit 266, wherein he indicates 
that 
"Four infants, (Belanger, Cook, Hines, 
and Lombardo) for whom no digoxin 
was prescribed, had significant amounts 
of digoxin infixed or exhumed tissues. 
This indicates that these infants 
did receive digoxin at sometime prior 
to their death either by error or 
by an intentional.act.There is a high 
probability that digoxin directly 
contributed to the death of these 


infants. Two of these infants, (Belange 


Ui 
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- and Lombardo) died within five days 

3 of each other, in December, 1980. 

4 The other two infants (Cook and Hines) 

5 died two weeks apart in March, 1981. 

6 Among these four infants,only in the 

7 case of Cook was there adequate 
details of digoxin information with 

: which to make an estimate of the 

: amount of the dose, the route of 

10 administration of the dose, and the 

11 approximate time of administration. " 
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"It seems unusual that the same 
medication error would occur with this 
frequency on the same ward during the 
same shift. Therefore I think there 
was reasonable probability that digoxin 
was deliberately administered to these 
infants. 

That view of medication error was 
Shared by Dr. Mirkin and Dr. MacLeod both whom thought 
it was unlikely that all of these four children would 
have received this medication by error. 

In my respectful submission if you 
accept that the medication was not given to them 
erroneously then you are left with the situation where 
you have someone deliberately administering an 
unprescribed dose of digoxin to four children, two 
of whom, Cook and Lombardo, it was contraindicated 
and it is my submission one should reject medication 
error and can properly find that there was deliberate 
administration and it contributed to the death of 
these children. 

The only other aspect with respect to 
the Lombardo child, Mr. Strathy yesterday made 
reference to the fact that Nurse Bucci could not recal 


whether or not she administered heparin to the child 
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or whether she changed the heparin in the sage pump. 

You will recall the only medication 
that ones was on was the heparin. 

I would like to point OU EO SVOU;, 
Sir, that-at VoJjumes]39,. page, 2163 sto 2182, Miss 
Bucci although she can't recall changing the medicatio 
does recall being in the medication room with Phyllis 
Trayner drawing up a drug and she recalls that she 
had the chart in the medication room. 

Now she says she doesn't know whether 
Or not she was drawing up heparin or digoxin but she 
did refer to the fact that with digoxin you would 
not have required the chart in order to draw up 
digoxin. You would only have required the medication 
tickst, 

Again as Mr. Lamek pointed out and 
Miss Bucci pointed out there is a real difficulty in 
confusing the two drugs because of the matter of 
distribution and because of the different storage 
and the manner used, and I would also like to point 
out that she very clearly made it plain that she 
always read the ampule when she drew it up. So you 
have a situation here if you are considering medicatio 
error where it is her practice to draw it up she says 


that it is very difficult to confuse and she does 
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i 
a recall having the chart in the medication room. 
3 I don't have any other submissions. 
4 THE COMMISSIONER: Thank you, Miss 
5 Cecchetto. | 
Mr. Percival? 
: MR. PERCIVAL: Mr. Commissioner, we 
: have some logistic problems. We have got an easel 
8 and some charts that we would like to do. May I 
9 suggest - we would just get started, and may I suggest 


thal wens tamklat 2 s00goY clock endsbye that, .tine a wild 
get it done. 

THE COMMISSIONER: Yes. All right. 

MRncCPERCDVAL.: hbiathat«woulLdsisuit 
your convenience, sir. 

THE COMMISSIONER: Yes, we will rise 
ait Delis) Oreomiawkockhr 

MRiecPERGIVAL: «& Thank, «vou, «Sin. 


---Lunch break. 
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JEMT/ko 2 -=-2O0n- resuming ate2:00°p.m: | 
3 THE COMMISSIONER: Yes, Mr. Percival. 
4 ARGUMENT BY MR. PERCIVAL: 
5 Mr. Conn sioner! Le has been over 156 
Commission sitting days since you embarked upon what is 
° likely one of the longest, most complex and most 
4 important inquiries in the history of this Province. | 
8 The importance of the Commission, it 
9 | goes without saying, stems from the public need and 
10. indeed the public's right to know what happened in the 
11! cardiology ward of the Hospital for Sick Children 
19! during this time period in question. The public has a 
i right to know how.and by what means these babies met 
os their death. 
14) | 
However, even more important than the 
; legitimate curiosity and concern of the public: is what | 
a) I term to be the absolute right of the 72 parents of 
17| these babies to know what happened to their children 
13 | to cause their death. | 
19 | It is because of the importance of this 
6 Inguiry that the Metropolitan Toronto Police Force has 
done everything in its power to assist both you and 
a your Counsel throughout these proceedings. And you 
22) well know, Mr. Commissioner, the spirit of eseoneaeeee 
23 which has existed between your staff and the Metropolitan 
24, 
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Toronto Police Force from day one of your appointment. 

And because of the important function 
of this Inquiry it is indeed fortunate that you chose 
able and excellent Counsel to assist yVouMinwyour task. 
Both Mr. Lamek and Miss Cronk have done an exemplary 
job in this Commission and deserve a great deal of 
credit and praise. 

On occasion when Mr. Young or I were 
on our feet for one day we were exhausted and yet your 
Counsel went on and on and on leading evidence beyond 
belief, and one could say without question they have 
given you exhaustive evidence that is complete in all 
respects. 

Perhaps the greatest good fortune that 
surrounds: ithexholding of) this: Inquiryris: the: facticchat 
this Commission had a most eminent and fair jurist as 
its Commissioner. As we have noted I think in various 
submissions to you, sir, throughout this Commissioner 
there are numerous parties represented here with 
diametrically opposed interests. The task of determin- 
ing how and by what means the children died is 
undoubtedly a difficult if not an impossible one and 
therefore requires an astute, patient and caring 


individual to preside over these proceedings. 


All Counsel here without exception, sir, 
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1 
2 will agree that you have displayed all those qualities 
3 on a daily basis. 
4 It is true that there have been some 
: negative comments in the media which tend to cast an 
adverse light upon the complete fairness of these 

: proceedings, but I say to you that Counsel who have | 
4 been in front of you for the past 156 days and the | 
8 media personnel who have also been involved for that 
9 | period of time have no hesitation in attesting to the 
10 | fact that by elaborate measures you have protected the 
11! rights of the individual while at the same time 
- fulfilling your mandate of seeking the truth in the 
| matter. 
13) 

| We echo Mr. Lamek's comments made to 
a you almost two weeks ago that the almost total absence 
Is of acrimony in these proceedings is in a very large 
1d, part a product and a reflection of the patient and | 
17 | fair manner in which you conducted this Inquiry. | 
18 At the outset in the course of my 
10! submissions may I say that certain facts have become 
a very clear as a result of the evidence which was heard 

| in the 146 Commission evidence days. And in particular 
a we respectfully submit the following facts cannot be 
ad disputed: | 
23 There was an inordinately high number | 
24 | 
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1 

2 of babies died on Wards 4A and 4B during the period in 
3 question. This increase in deaths was localized on 

é the cardiology ward of the Hospital and represents a 

: startling increase of ward deaths as compared to the 

previous and subsequent nine month periods. 

° I submit to you, Mr. Commissioner, that 
7 the statistical evidence is clear and cannot be justi- | 
8 fied on any rational basis. 

9) Secondly, there was a distinct 

10| Significant association in the vast majority of these 
11! deaths with the presence of a singular nursing team 

a and thatwith Phyllis Trayner at its head. 

ae Thirdiv, in the majority of the deaths 
- the onset of critical symptoms occurred in the early 

18) morning hours. Where we on behalf of the Metropolitan 
5 Toronto Police Force submit murders did occur in this 
15; hospital, all of the babies commenced the onset of 
17 | critical symptoms during that time period. It is clear| 
18 that there were toxicology findings which indicate the | 
i) presence of a large quantity and sometimes fatal amounts 

of the heart drug digoxin in many of the babies. There 

af have not been any unexplained deaths in the cardiology 
al ward of the Hospital for Sick Children since March 

22 22nd, 1981. 
oad It is our submission that it is clear 
24 
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that at least eight children were deliberately 


murdered by individuals through the intentional 
administration of the very powerful heart drug 
dzgoxini | 

Lastly, because of the bizarre nature 


of these crimes, it is difficult to categorically 


state that none of the remaining 28 children were not 
victims of these killers. 

Before addressing each of these issues 
in more detail we would like to deal with a preliminary 
matter raised by Mr. Scott during his submissions last 
week. Mr. Scott suggested to you that it would be 
improper for you to conclude that a death is suspicious, 
and I note that Mr. Hunt today was using the same word, 
"Suspicious". 

Mr. Scott suggested to you that you are 


| 
to decide either that a death was natural or unnatural, 


and that it would be improper for you to simply state | 
that you have some suspicions with respect to a | 
particular death. 

On behalf of the Metropolitan Toronto 
Police Force we submit that it is important that your 
findings be based on proven evidence in these 


proceedings whether it be documentary evidence, oral | 


evidence from the mouths of laymen, or from experts. 
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We submit that your findings should not be based upon 
innuendo, should not be based upon gossip, should not 
be based upon suspicion or should not be based upon 
mere belief where there is no factual foundation for 
i 

However, after saying all of this, we 
point out to you there are 72 parents in this Province 
with a right to know, an absolute right to know, what 
if anything you can conclude as to how and by what 
means their children died. And in some instances as 
I am sure you are well aware it is impossible to make 
decisive conclusions simply because there is 
insufficient toxicology evidence in existence. 


Nevertheless, the parents of these 


children have no less right to know what you can state 


about the cause of death of their child. Surely a 
continuing major focus of this Commission is a search 
formthe, truthe 

The Commission was formed primarily to 
satisfy the legitimate question of the parents, and 
the question, was my child killed or did she or he 
die a natural death in the hospital? I submit you 
must attempt to answer that question with each of the 
babies based upon the evidence proven before you. 


Now aS we mentioned earlier the Force 
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| 
| 

1 | 
Z has done everything in its power to assist in making | 
3 this Commission an open, full and complete inquiry. | 
4 ane Force has supplied any and all information in our 

: possession to both you and your Counsel when it was 

required. 

: We also argued before you, before the 

7 Divisional Court and the Ontario Court of Appeal in 

8 an attempt to have your interpretation and our 

9 | interpretation in agreement accepted in relation to 

10) the Order in Council. 

11! In March of 1984 the Court of Appeal 

Fy ruled that you were not entitled to name names, and 

“| hence you could neither blame anyone for the deaths, 

a nor could you exonerate any person even if you found 

| them blameless. 

1S Had the Court of Appeal agreed with | 
Lo your original Ruling we would have had more specific : 
17| submissions to make to you today. We cannot for | 
18 | obvious reasons. | 
sa However, I say to you, Mr. Commissioner! 
: based upon the pervasive evidence that has been heard 
ps by this Commission there is not much doubt that the 
ay killers of these babies were no strangers to the 

22 hospital at the time they were perpetrating their | 
23 heinous crimes. | 
24 | 
25 
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As they did while presenting the 


evidence before this Commission, Mr. Lamek and Miss 
Cronk have done an excellent and comprehensive job 
in compiling and presenting their argument. It is 


easy to agree and indeed adopt many of the submissions 


made by your Counsel. The argument of Miss Cronk and 
her full and complete eae of the evidence involv- 
ing digoxin cannot be challenged and deserves your 
acceptance. 

We adopt without hesitation Mr. Lamek's 
review and submissions with respect to the following 
theories which were proposed by some and probably will 
be proposed by others and which we submit should be 
rejected byayou. 

Those theories which would have you, 
sir, believe that nothing really occurred at this 
hospital and what this Commission is all about are 
three in total: One is the theory that nothing | 
unnatural happened at that hospital. The second is 
all or most of the deaths were due to medication 
errors, and third, the deaths were caused by an unknown 
Visitor. 

If anyone has sat as you have, sir, and 
listened to 146 days of evidence there can be no doubt | 


that something most unnatural, most unusual, happened 
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at the hospital during this nine month period. There 


can be no doubt based upon all the proven evidence the 


deaths were not due to medication errors. There 


cannot be any doubt that the deaths were caused by 


a person well known and familiar to the hospital and 


setting and most probably an employee of this 


hospital. 


Mr. Lamek's persuaSive comments in 


argument as to why each of these theories should be 


rejected deserves your acceptance. 


While we adopt Mr. Lamek's view and 


argument with respect to many of the baby deaths and 


we will shortly return to this in our argument, we 


feel obliged to take exception to two matters raised 


by Mr. Lamek. 


stated that: 


Page 193 of Volume 148 Mr. Lamek 


"In short, Mr. Commissioner, with 
respect to the gaps or lulls in the 
deaths and the apparent lack of any 
pattern, rhyme or reason and the 
timing of deaths from month to month, 
my submission is there may well be 
not a pattern, but a reason for the 


uneven sequence of deaths." 
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1 

2 Mr. Lamek further noted that simply 

3 because a pattern iS not apparent does not mean that 

4 one does not exist. 

5 6 pla Rpt ehh « respectful submission before 
VOU, Sir, today that there isin tact-<a pattern for 

° the timing of these deaths. In particular if one is 

: to examine a number of long nights worked by the 

8 Trayner nursing team as against the number of deaths 

9 in any given month, we respectfully submit that such 

10 a pattern becomes all too clear. Moreover, any 

il particular nursing team would have less than 25% 

12 exposure to any one baby, and even less as one well 
knows that many of the baby deaths were occurring on 

= the Long nignteshiece. 

i The statistical analysis in this regard 

15 is persuasive and almost overpowering. The fact that 

16 these deaths appear to be related to long night shifts 

17 that were worked by this nursing team may well indicate | 

18 that the killers had an opportunity to perform their | 

19 cruel acts on these occasions when they were least 
likely to be detected. 

20 

21 

on | aE 

re. 

24 | 


t 


z) 


i a Vinal t 


ir 
TL 


fi 


BB 2 
RD/pg 


ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


Percival (Argument) 1507 


Secondly, Mr. Lamek also notes that 
there were four possible explanations, as to why 
there was no further unexplained deaths after the 
arrest of Susan Nelles. As we understood his 
Submissions, those explanations are fourfold; one, 
that the arrest of Susan Nelles removed the culprit 
and, secondly, someone else, other. than Susan Nelles, 
was the culprit and found the situation too hot and 
dangerous and, therefore, was required to stop. 

The third proposition, someone other than Susan Nelles 
was the culprit, but with the arrest of Susan Nelles 
that individual had achieved his or her objective 


in implicating MissNelles and, therefore, there was 


‘no reason to continue causing more baby deaths and, 


lastly, the fourth proposition proposed by Mr. Lamek 
was that the conditions on the ward were altered 
and Sane it impossible for the killer or killers to 
continue without inviting almost certain detection. 
itepiswimteresting to note; —Mus.Con-= 
missioner, that Mr. Lamek did not note a fifth 
possibility or proposition that MissNelles was working 
in conjunction with another individual on the same 
nursing team -- 
MR «aBROWMN:: esMrs 


Commissioner, I have 


a formal objection to this argument of Mr. Percival, 
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even before you put it. It was my understanding, sir, 
that the basic rule of fairness requires that if a 
Counsel has an allegation to make against a particular 
person, Counsel has to put that allegation LO chat 
person if that person testifies. This allegation 
was never put to MissNelles by Mr. Percival, and in- 
deed, its absence is deafening by its silence. I 
submit that Mr. Percival should not be allowed at 
this particular stage to argue that MissNelles was 
in anyway colluding or conspiring with the person. 
It would be completely unfair and prejudicial to 
her, Since she never had an opportunity to respond 
to that allegation when she was in the witness box. 
Mr. BRercivalsfai fedmtoespurert toa Her 
in the witness box. There is no evidentiary foundatio 
for that allegation and I submit that he should not 
be allowed to argue that proposition at this point 
in time, Sic. 
THE COMMISSIONER: I put it another 
way, though. How can I put this in my report even 
if this is a proposal of yours? 
MR. PERCIVAL: Mr. Commissioner, I am 
merely responding. You know, one of the things I 
found rather interesting was that you, sir, were 


told by the Court of Appeal that you could not go into 
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the question of blaming or finding people to be 
exonerated, yet Mr. Lamet went into the four pro- 
positions and by inference did what’ the Court of 
Appeals said you could not decide. 

I understand Mr. Sopinka yesterday 
did the same thing, as to whyMiss Nelles should not 
be implicated... Surely, sir, I have the obligation and 
the right and the entitlement before you to contend 
the opposite. 

THE COMMISSIONER: 


Well, there is 


something though in what Mr. Brown says. You see, 
LE? iti se something™ that i icah t*putsin the: record 


Sta lIent doesn’ te-—= 


MR. BROWN: Mr. Commissioner, as I 


said -- 


THE COMMISSIONER: The problem I'm 


faced with -- 
MR. BROWN: -- I would not have gone 
into this. As T®said“to’vou at? thetoutset, mytsub— 
missions would have been silent in relation to this, 
because what I perceived the Court of Appeal ruling 
to be, as you did, sir, but when I hear your own 
Counsel talk in terms of four propositions in saying 
there is no basis for the first three and therefore 
Leas thecrourtny 


and when I hear Mr. Sopinka give the 
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submissions in relation that he did about the 
exoneration of Miss Nelles, why is it good to do it 
that way and not good to do it the other? 

Now, I say I am responding at this 
particular point, because it has been said by both 
of them to this juncture. 

THE COMMISSIONER: Yes. I take it 
you have made your statement with respect to this 
and we may go on. 

MR. BROWN: Yes, I have. 


THE COMMISSIONER: I am not ruling 


‘ one way or the other, because what has been done has 


been done. 

MR. BROWN: Obviously. 

THE COMMISSIONER: However, I have 
reservations. I don't mind if you can somehow or 
another wrap it in some way so that names don't come 
oa 

MRenPERCIVALSe Do losay “that. there 
are five members of the team and one of the things 
that you could have done is that there may have been 
two working in conjunction with each other? Is that 
satisfactory? It seems to be a very unsatisfactory, 
with respect. 


THE COMMISSIONER: It is not the way 
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TORONTO, ONTARIO 


you or I wanted to do it. We are faced with a fact 
that there is a ruling in the Court of Appeal and 
because of that we both have to be careful. I perhaps 
have to be more careful than you, because there is 
no.injunction upon yon pbut, 1 askavyou =e, le-ircanis 


putea t Inemyereport pe ieask you, sosmiareas, you canny 


to put it in some perhaps less precise. form than 


you did. However, carry on. 


MR. BROWN: Excuse me, sir, my objectio 
is not based on the ruling of the Court of Appeal. 
My objection is based on a much more fundamental 
ground. 
THE SCOMMTSSTIONER«seThatwis argument. 

You can say that this is argument and it is no good, 
because it was never put, but that doesn't prevent 
him from arguing. You can rule out a question, or at 
least you can rule out -- perhaps you can rule out 
some kind of evidence for some purpose, delivering 
some kind of evidence because it wasn't put before 
the witness, but surely Counsel are entitled to 
argue, even if the argument is not acceptable. 

What you argue in reply is that that 
position cannot be left out because it was not put 
toMiss Nelles. The real objection is not that at 
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A : 


1 


MR. BROWN: In the context of this 
form it is highly unethical to make that sort of 
allegation without having the guts to wid it to the 
witness while she is in the witness box. 

MRY -PERCIVAL?“®)I don'towish my friend 
to get into ethics, please, Mr. Commissioner. He may 
say it is improper, but ethical I do take umbrage 
LO. 

THE COMMISSIONER: Yes. 

MR. PERCIVAL: I submit Mr. Lamek, 
in putting the four propositions, did not consider 
a number of very important evidentiary matters, which 
I submit did not support his hypothesis. 

The first three propositions should 
be disregarded by you. That was put clearly by you 
and-Ivcan' give-you the reference page in relation 
to this. aThatyis*Page-192-in4avolum 148; °Mrv 
Commissioner. 

I just merely ask you to note that 
those were the four propositions and Mr. Lamek 
indicated there was no evidence to support the first 
three. I suggest to you that you should take into account 
some items of evidence that Mr. Lamek did not 
allude to in considering his argument to you on that 


basis. 
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The first is the fact that the killer 
or killers may have had digoxin in their possession 
prior to the weekend of March the 2l1st.If you will 
recall the evidence the individual who worked 
on 4 A/4 B, in fact individuals who worked throughout 
the Hospital, had unlimited access, free and open 
access to digoxin duivamene epidemic period. It 
could be purchased without prescription at most 
drug stores, but with the free and open utilization 
ofatherndrugethroughouthpthesHospitaleit is not likely 
that any employee at the Hospital would have to go 
to the extreme of purchasing the medication ata 
drug store. 

Before that weekend of the 21st, 22nd, 
no clear record was kept with respect to the amount 
of digoxin used in any given ward and it is conceivabl 
in fact likely, that the unbalanced individual, who 
killed the babies, had at least enough A te in 
their possession to murder baby Justin Cook. 

It must be recalled that this baby's 
life could have been snuffed out with as little as 
one adult ampule of digoxin. You know, because it 
has been filed with you, as an Exhibit, that the 
ampule in question is no more than one inch long and 


far less than one half inch wide. It certainly is 
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1 
BB-8 12 conceivable that this Ase ne ampule could have been 
3 kept in the possession of the persons wanting to do 
4 that deed to Justin Cook long before the lock up of 
aigoxinkg 
5 
Mr. Lamek contended to you that the 
g security measures put in place on the floor prevented 
7 further deaths. Specifically, Mr. Lamek referred to 
8 the secured digoxin, double signing for digoxin and 
9 the presence of supervisors and the fact that the 
10 digoxin level testing became routine. 
1 Mr. Lamek suggested that these factors 
- likely made it impossible for the perpetrator to 


eco ae without being detected. That is again 
Volumn 148, Page 193. 

The trouble is that we point out that 
most of these measures, sir, were already in place 
prior to the death.ofsdustinwCook\.stinipaxrticular, 
prior to his death, digoxin had been secured and 
was supposedly locked with the narcotics in the 
narcotic cupboard. Orders were made that nurses 
were required to double sign for digoxin. The orders 
were made, but certainly Nurse Bell said that she 
didn't. The order was there and she did not. 

I submitatosyoumthatethat particular 


night that Justin Cook died there was a greatef awareness 


ANGUS, STONEHOUSE & CO. LTD. - 
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by physicians and night supervisors, as to activities 
on the ward that night. 

Digoxin testing was occurring at that 
poumnt at a much more frequent rate. By that time 
ante mortem and post mortem testing was being done 
on any baby who was experiencing problems, if you 
will remember. The very fact that extensive ante 
mortem and post mortem testing was conducted on baby 
Cook GCatethetinstigationies® the: stati tphysreians, 
not the coroner, but the staff physicians at the 
Hospital, clearly indicates this fact. It was as if 
on thecnight *gUstin*-Cookidiedaif theskillersor, killer 
were daring the authorities to catch them. 

Given all of that alleged important 
security measures, it was if he or she was waving 
a red flag. 

I suggest to you that since baby 
Justin Cook died after these precautions had been 
adopted and apparently implemented in the ward there 
must have been some reason, other than Mr. Lamek's 
proposition number four, which caused the sudden 
ending of the tragic baby deaths. We contend quite 
simply, Mr. Commissioner, as we have in evidence befor 
this Commission, that there should be no question that 


the baby deaths stopped when the coroner called in the 
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1 
Z police and tiie police commenced to investigate the 
“3 matter, acting in conjunction with the coroner's 
4 office and the Poe Attorney's Office. 
5 Mr. Strathy contended yesterday before 
you, sir, that when the police came in they immediatel 
: focused on homicide as being the answer, thereby 
: causing everyone at the Hospital to do the same. We 
8 remind you, sir, that even before Justin Cook died 
9 the evidence is clear that Dr. Robert Freedom told 
10 a relative that someone was murdering our babies 
TI at the Hospital and how prophetic he was, before the 
2 deathi ofwJustim Cook, having said those words. 
Tesubma thitosyvou. thatlatias prominent 
‘i cardiologist was thinking that way and in those 
terms it is ridiculous, as Mr. Strathy has suggested, 
15 that police officers with no medical training could 
16 influence and sway the views and findings of the 
17 physicians at the Hospital, as to what was really 
18 CLAaAnSDiaInG, 
19 Clearly I think it is evident that 
those physicians were already thinking that way long 
4 before the police came into that Hospital. 
a; We would agree with your Counsel's 
22 proposition that if you were to find that one death 
23 was caused, as a result of foul play, as Mr. Lamek 
24 
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3B~11 Z has suggested, and I don't think I have heard anything 
4 to the eonerenys except Mr. Strathy's comments about 
4 medication errors involving Justin Cook, but if you 
3 find that it was as a result of foul play then the 
inescapable conclusion, as to the large increase in 
: the number of deaths, is related to further foul 
: play by the same actors, you must follow -- that has 
8 got to follow. 
9 There can be no doubt on the informatio 
10 that we propose to argue before you that Justin 
11 Cook died as a result of a deliberate overdose of 
2 digoxin while he was being given constant nursing 
care by two nurses now unnamed, following your edict,Myx. 
sy Commissioner,.. we would respectively submit there are, 
| . Se in fact, seven other babies in addition to Justin 
15 Cook, whose death you can and should find were as a 
16 result of an intentional overdose of digoxin, causing 
17 ALGGMUY PECL tY ¢ 
18 In order to assist you in your 


deliberations, Mr. Commissioner, we have prepared 


charts for each of these eight children and each chart 


lists the following: The child's age at the time 


of death; the location of the child in the Hospital 


| 22 abithe'stime “of tthe “onset of Nistopeher critical 
ji 23 symptoms; the date and time of day of the onset of 
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1 
BB-12 2 crifical symptoms; the time of the day the child 
3 was pronounced dead and our conclusions as to the 
4 cause of death. 
5 Tne ous subtilisstons we say that there 
2 are four factors and five health disciplines which 
provide the factual basis for that conclusion. 
; That is found in the evidence. The factors are the pre- 
8 onset condition of the baby, the terminal events, 
9 whether or not he or she was on digoxin, whether it 
10 was prescribed, not prescribed, maintenance or other- 
11 wise and whether there were ante mortem or post 
12 mortem samples taken. 
i The health disciplines to whom you should 
look for help in making your decisions, are founded 
i in toxicology, pharmacology, pathology, cardiology, 
- pediatrics, and to suppert-our conclusions that these 
16 babies died of digoxin toxicity caused by deliberate 
17| administration of that medication, we have listed 
18 the appropriate references in the charts which Mr. 
19 Young .and myself will shortly allude to will be listed. 
a It is my submission that a comprehensiv 
review of these nine areas of evidence proven before 
et you is essential to allow one to reach an ultimate 
zz conclusion as to how and by what means these babies 
23 died. 
24 
25 
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1 
SB=15 2 Having said that there are eight 
2 deaths caused by murders in the Hospital, we point 
4 out to you that the number of children, included in 
P this review, would likely be larger if it were not 
for the unavoidable lack of evidence which surrounds 
the remaining 28 baby deaths you are required to examine. 
i In particular, the lack of toxicology evidence 
8 prevents definite conclusions being reached with 
9 respect to many of the other children who tragically 


died in the cardiology ward. 

Your Counsel have done an extremely 
comprehensive job in reviewing each of these baby 
deaths. We will attempt, not to repeat the evidence 
that bears upon our contentions that there were, 


in fact, eight murders during that nine month period. 
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TORONTO, ONTARIO 


Because of the nature of our particular interest and 
mandate to the Metropolitan Toronto Police Force, we 
have taken a slightly different approach to the matter 
of truth. We do not talk in terms of Suspicion. We 
do not talk in terms of innuendo. We have reviewed 
the evidence of this Commission. We have attempted to 
isolate the cases - the very clear cases - where it is 
clear beyond a reasonable doubt those children died 
at the hands of a killer, or killers, who were roaming 
the halls of the hospital dur ira the period in question. 
We submit that there can be no doubt on 
the proven evidence before you, Mr. Commissioner, that 
murders took place. To suggest otherwise is ludicrous 
in view of the overwhelming evidence to the contrary. 
The evidence clearly shows beyond any 
reasonable doubt that eight babies were murdered within 
the hospital, Justin Cook, Allana Miller, Kristin 


Inwood, Kevin Pacsai, Janice Estrella, Jesse Belanger 


and Stephanie Lombardo. 


We have not listed these babies in any 
particular order other than chronological order dealing 
with Justin Cook being the last to die in this nine 
month period. 

Mr. Young will now deal with these eight | 


eight babies in the order that I have indicated, 
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Mr. Commissioner, and following his review of the 
charts that we have prepared - and we have them 
somewhat reduced for you. As well, sir, I propose to 
provide some brief concluding remarks following his 
presentation of the evidence that we say there were 
eight murders. 

Perhaps we can distribute that to all 
Counsel now. 

THE COMMISSIONER: Yes. All right. 

MR. YOUNG: I believe your Counsel 
already have a copy of the chart but I will provide 


you with one. 


THE COMMISSIONER: We will make it as 


an exhibit, I guess. Number 426. 


--- EXHIBIT NO. 426: Chart listing eight 
babies in chronological 
order. 

MS. CRONK: May I just suggest, 


Mr. Young, that you may have to move it a bit more. 
We can see it very easily but I suspect the 
Commissioner might have some difficulty. 

THE COMMISSIONER: Is that exactly 
the same one that I have before me? 

MR. YOUNG: Yes, they are exact 


copies. 
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one, and it is Jordan Hines, and it is included in the 
chart before you, sir. 

THE COMMISSIONER: VeS eA ert onG. 

MR. PERCIVAL: Thank you. 

MR. YOUNG: Thank-you, fsir. 

THE COMMISSIONER: Yes? 

ARGUMENT BY MR. YOUNG: 

Sir, before I begin to review the 
charts, let me simply say that we intended a rather 
lengthy and detailed review of each of these eight 
children and, in fact, all of the 36 children; however, 
after hearing the extremely comprehensive job that 
Mr. Lamek did, we didn't feel that there was a need 
and we will try not to repeat our argument where it is 
the same as Mr. Lamek's. 

I do propose to review these eight 
charts»rather briefly,~.though, in order to poe senl ae 


anticipate and answer any questions that you or other 


Counsel might have. 
Sir, let me start with Baby Justin 

Cook. This was a three month old child, sir, who was 

in Ward 4A, situated in Room 418. I think there can 

be little doubt that this child was stable prior to 

the onset of his critical symptoms. The evidence of 


Susan Nelles, the evidence of Dr. Rowe, Dr. Kantak, 
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all indicated that this baby was doing just fine - 
relatively fine prior to the onset of his critical 
symptoms. 

Those critical symptoms, sir p.ocodhd 
very easily be accepted by all, and in fact were 
accepted by most of the witnesses here, as being 
consistent with digoxin toxicity. 

And you will see, sir, that we have 
listed references to each of these points. In 
particular, we have listed the volume number ... 

For instance, with respect of Dr. Fay's comments 
that these symptoms were consistent with digoxin 
EOXLCHtY. 

We have listed Volume 67 "colon" 
and then the page numbers beside it. In some 
instances we have the charts listed or various 
exhibits with page numbers. 

Moving along, sir. It is also quite 
clear that this baby was not prescribed digoxin, Yet 
rather large and, in fact, unprecedented levels were 
found in this child's system. And we have listed 
thevrelifior youyesir; the ante mortem references for 
the ante mortem levels and the post mortem levels. 
And the other ¥efers to in this instance, as you 


well know, sir, they were samples taken from the IV 
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line and tested with very, very low levels of digoxin 
being indicated as a result of those tests. 

The evidence of the pharmacologists 
that we have had the privilege of listening to tend 
to indicate that there is little doubt this child 
died as a result of a digoxin overdose. There is 
certain evidence there, sir, based upon Drs. Kauffman, 
Mirkin and MacLeod to support a finding by you, sir, 
that this administration was intentional or deliberate. 

Similarly, we feel that the cardiologis 
and pediatricians in this case - there was only one 
pediatrician, Dr. Costigan, who gave evidence here - 
but they all at one time or another held the view - 
and in most cases held the view when they testified 
here - that this child died as a result of intentional 
administration of digoxin causing digoxin toxicity. 

As we well know, the pathologists 
who prepared the final autopsy report, Drs. Taylor and 
Cutz, shared that view when they listed the digoxin 
toxicity as the cause of death. They didn't come here 
to tell us that there was another cause of death, they 
came here to confirm that. 

Sir, based upon all of this information 


it is our respectful submission that you can and in 


| 
fact should find that the cause of death for this child 
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was digoxin toxicity resulting from an intentional 
administration of that very powerful heart drug. 

I would propose to move on to Baby 
Allana Miller. Baby Miller died the day before Justin 
Cook. She was a 12 month old girl who was located on 
Ward 4A and in Room 423. 

The onset of her critical symptoms, 
as with Justin Cook, in the early morning hours. In 
this instance it was 1:45 a.m. 

Now; it wouldn't be correct to say 
that this child was stable prior to the onset of these 
critical symptoms. I think it would be more accurate 
to categorize her condition as being improved. And, 
sir, we would rely upon the evidence of various 
individuals, particularly Dr. Freedom and the nurses 
who were giving care to this child to support that 
contention. 

You will recall that earlier in the 
day Dr. Freedom testified that this child had 
some chaotic heart rhythm,.and as a result I don't 
thinkeLt would ibetfiair ito say ecthat thisiechild 
experienced - was stable just prior to the 
onset of these symptoms. However, later that evening, 
Sir, as we all knaw, this child's condition worsened 
rather quickly, suddenly and unexpectedly. The 


symptoms that she demonstrated were quite consistent 
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Wath edigoxin stoxicity. 

Unlike Justin Cook, this baby was on 
digoxin, and was on maintenance doses of digoxin, and 
she was receiving same. And it wouldn't have been 
Surprising to find digoxin levels when they conducted 
the ante mortem and post mortem tests for this child. 
But what is surprising, Sir, was the size of the 
levels found and, in fact, at that point those levels 
were considered to be unprecedented. 

Sir, in fact, when Dr. Freedom heard 
of the digoxin level in Baby Cook his reaction was 
"Someone is killing our babies." 

THE COMMISSIONER: It was Baby Miller. 

MR. YOUNG: I am sorry. Baby Miller. 

That was his reaction. When questioned 
further with that he said that something - he was of 
the opinion that something malicious was going on in 
the’ hospital. 

Once again, Sir, we believe that the 
inescapable conclusion in this case is that Baby Miller, 
a 12 month old little girl, died as a result of digoxin 
toxicity caused as a result of intentional administratio 
Offs ithati airug. 

We move on to Kristin Inwood, sir. 


Baby Inwood was in Room 431 on Ward 4B. 
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She was an 18 day old little girl and began to 
experience her critical symptoms, as with the previous 
two babies, in the early morning hours. 

Dr. Kantak came to this Commission and 
told us that this baby was stable when he saw the child 
prior to the onset of these symptoms. And that, sir, 
is how we came to the conclusion, as you will see on 
the charts, that her pre-onset condition was stable. 

Once again, Sir, we are dealing with a 
child here whose terminal events could be described 
as being consistent with digoxin toxicity. And that 
reference is Exhibit 3.4, of course, of the Atlanta 
Report thet pot jaourse’; ssupports. that..conclusion. 

The samples of that child, sir, are 
perhaps the most controversial. The real question 
here is "Can we rely upon the levels of 499 nanograms 
per millilitre?" - 491 nanograms per millilitre. 


With respect to that sample, 


Mr. Commissioner, we would adopt Mr. Lamek's view and 
we would adopt his conclusion that in fact there is no 
evidence to support a conclusion that this is not a 
reliable sample. If you accept the 491 as being a 
reliable - or as Mr. Lamek noted, as at least one 
cardiologist did, if you even accept that as represent- 


ing one-tenth of the actual level in this child, the 
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inescapable conclusion, once again, is that digoxin 
toxicity was this child's cause of death and that it wa 
as aresult of an intentional administration. 

Kevin Pacsai is the next child that we 
propose to discuss. 

Once again, a baby who was stable. 

This child was on Ward 4B and the onset of his 
Critical symptoms was at 4:00 a.m. on March 12th, 
1981. Once again, sir, we see a child whose terminal 
events were consistent with digoxin toxicity. All too 
familiar a pattern. 

Perhaps, the biggest difference between 
this child and the children that I have reviewed so far} 
is that, here, is a baby with an anatomically normal 
heart. ““There Ys ‘Little doubt, sir, “that this chita 
was experiencing terminal events that can be described 
aS being consistent with digoxin toxicity. 


The pathologist listed the cause of 


death on this child's autopsy report as being digoxin | 
toxicity. And the pharmacological evidence that we 

have heard, as well as evidence from cardiologists 

and pediatricians, all seem to indicate that we are 
talking about a digoxin overdose as being the cause of 
death of this baby. 


I refer you, sir, to Dr. Freedom's 
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evidence in Volume 30, page 5678, 5679, Dr. Rowe's 
evidence in Volume 26, page 4793-4794, Dr. Fay, 

Dr. Hastreiter, to ‘support that deneausien: And once 
again, that places us to this same conclusion that 
once again we have a baby who died as a result of 
digoxin toxicity through intentionally administered 
overdose: . 

Like Kevin Pacsai, Jordan Hines had an 
anatomically normal heart. On March 8th, 1981, young 
Kevin, at 6:00 a.m. in the morning, began to experience 
symptoms that proved to be terminal for him. 

As Kevin Pacsai was, this young baby 
was stable prior to the onset of these symptoms. 
However, a distinction here is that this baby was not 
prescribed digoxin. There wasn't supposed to be any 
digoxin in young Jordan's system. And the real 
Surprising part is that when he was exhumed large 
quantities of digoxin were found in his tissues. 

Sir, we are faced with the question 
in this case,the key question is why was digoxin found 
in the exhumed tissues of this young baby? And, as 
Mrs Strathy 2did-earlier;*Lswould refersyou to 
Dr. Kauffman's evidence. Both in his report and in 
Volume 83, page 8143, where he said that he thinks it 


is highly unlikely that this baby, Baby Lombardo, Baby 
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Cook and Baby Belanger, all received digoxin accidental 
lv ee VOUsewE LL areca. Six, that none of these babies 
were prescribed digoxin and of course all of these 
babies tragically met their deaths on the cardiology 
ward during the epidemic period. 

According to Dr. Kauffman, the 
administration of this drug was likely a deliberate 
one in each of these four instances. He supplied that 
view when he prepared his report. He felt that -- 
he testified here, sir, that that remained his opinion 
when he prepared a supplementary report in January of 
1983. And, sir, when he was asked here by one of your 
Counsel, Ms. Cronk, if that was his opinion on that | 
day - the date that he testified - he said "Yes, it | 
is". So, that remained his opinion. 

So, it is our respectful submission, 
Sir, that that administration was an intentional one 
and that in fact that was the cause of death. 


The question, sir, of SIDS explaining 


| 
this death was also discussed by Dr. Kauffman in 
Volume 83, page 8058, and we feel that at that point 

the doctor quite comprehensively discussed the matter 
and discounted SIDS as not explaining this particular 
baby's death. 


Once again, sir, the conclusion is the 


oath Bevieoss Lis , 12 te Lest vies ba 5 toot 
| | ae 

. . Paes 
ic enon gad? ute Gi ane tdi bo? ar 


ei. f ie 


anal 


> J S2n > ta Doe at¥opes badianae sg Oe 


= * r - 
Vii La 
“~~ os ‘ — 
— bane al 

J } to 7 ’ is 
+ 

= n . ~ 

ee | 

i : 
ic oe 

~ ~— k 
de 

, 

- ; 

7 = 7 
2 of 
‘ee ts vz Si} 
tj ee Se 
> att we 
— 
~ ) 
: ann 
« a 
a p = 
iT - 
‘ , . Ps) iy fi A) / , 
of = 


® 
asoeibB) Oalsg esw d966b eli 
ii 


: 2 ye SP ag 68 emu toy 
; r . : is ‘| 
v Brre J ~ oy I} a =h LUD mor20b, . ae 
Joga" 
F 1% 


foxes ton.Bse Pars staveon th’ Bh se 


| ; . 
: | | ge 
ro ae nisps PIB 


—? 


ES 12 


2 


24 


2 


ANGUS, STONEHOUSE & CO. LTD. Young (Argument) Lops 


TORONTO, ONTARIO 


same: Jordan Hines was murdered. And he was murdered 
with digoxin and that drug was intentionally 
administered. 

Baby Janice Estrella was four months 
Old when she met her death. Once again, sir, we are 
dealing with a stable child who experienced - began 
to experience her terminal events in the early morning 
hours. Before I discuss the events that occurred on 
January llth when she tragically met her death, let me 
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On January 7th this child arrested, 
again, in the early morning hours. A code 25 was 
called as a result of an episode of marked bradycardia 
A digoxin level was taken and it was found that this 
child had a rather high digoxin level. It was 
recorded as greater than 4.7 and it was unrecorded 
as far as computer printout was concerned - unrecorde 
level of I believe 9.4. 

So we heard from Dr. Rowe, Volume 16, 
page 2697, 2701, same volume, Dr. Rowe testified 
that the evidence that Janice Estrella - 

THE COMMISSIONER: I am sorry, before 
you go on. Yesjyel “guess. you, are right, it was greater 
than; 9.4. ¢f@itahink that. was,.the-reading.onsJanuary 7th 
On pean ee Sth Ltr wasi ns Sane AM. not, rightiom that: z 

MR: YOUNGS yhat, isa right. ye beiteve 
it was assayed on the 8th. The 7th sample was 
reassayed on the 8th. 

THE COMMISSIONER: Was it? 

MR. YOUNG : That only serves to 
confuse the issue. Your interpretation, sir, was 
quite (right. 

THE COMMISSIONER: .Yes... All right. 

MR. YOUNG: Sir, in view of what we 


now know occurred at the hospital subsequently, in vie 
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of the tragic events surrounding the death of Justin 
Cook and Allana Miller, Jordan Hines, Kristin Inwood, 
we would! submit to you, sir, that you can and should 
find that whoever these killer or killers were 
successfully attempted to take this child's life on 
January 7th . There was a successful resuscitation 

at that point in time, and I might add my understandin 
is that it was the only successful resuscitation 

that occurred on that ward over that epidemic period. 

THE COMMISSIONER: I know we had this 
out before. This was evidence I believe of the nurses. 
The nurses were asked if they Hina see we 

MR. YOUNG: It was called a respiratory 
arrest I think by Nurse Trayner as opposed to 
Cardvacrarrest. C7 think lost was che Ulecinccion. 

THE COMMISSIONER: No, but what I was 
thinking about, my recollection is and I don't know 
that I have seen it anywhere but my recollection is 
the nurses were asked if there were any such successful 
resuscitations other than Estrella - 

MR. YOUNG: ‘Yes, sir. 

THE “COMMISSIONER: = on their tour 
of duty, and I thought the answer to that was no. 


MR. YOUNG: That is what I am saying 


as well, sir. That was the only successful resuscitatipn, 


ris 7 


4 


: 
a 


ng ‘Wi asa 


1534 


iii. 


ANGUS, STONEHOUSE & CO. LTD. Young (Argument) 


TORONTO, ONTARIO 


‘ . 


—— 


DD-3 ss 
1 
2 I quite agree. I don't know of any other evidence 
4 indicating further successful resuscitation, 
4 THE COMMISSIONER: Well, I may be 
: wrong. think there was evidence that there was 


none from the nurses - 

MR, «YOUNG: 7 1Yes:. 

THE COMMISSIONER: There may well have 
been successful resuscitations with other teams but 
not with that team. 

MR. YOUNG: Yes, Sir. I quite agree 

MS. 2-CRONK 3445.7 ,9 hesi tate oto 
intexrupt.my. friend's argument and wouldn't normally 
do it. You are absolutely right. There is evidence 
in the case on Francis Volk I am told that there was 
a number of code 25's called when different nursing 
teams were on duty and the child was resuscitated 
on three different occasions before the final events 
which led to his death. That is just an example 
that springs7to mind. 

THE COMMISSIONER: Were- not some of 
nurses asked if they had any recollection - 

MS. CRONK: In their experience, that 
LS. Gu bev bone. Sit 

THE COMMISSIONER: And the answer was 


no? 
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1 
2 MS. CRONK: These were different 
3 teams in the case of Francis Volk. 
4 MR YOUNG? isthank my friend for her 
‘ assistance. 
Sir, as I said we feel that you can 
2 and should find that a killer or killers attempted 
d to take this child's life on January 7th. They failed 
8 and for four days digoxin was held, and as we 
9 discussed earlier, sir, the digoxin level of this 
10 young infant declined as one would expect it would. 
il However, on January the llth, in the early morning 
i hours once again, sir, this child once again arrested. 
Another code 25 was called for this previously 
a stable child, and as. on the 7th of January this child 
te exhibited symptoms that could be described as being 
15 consistent with digoxin toxicity. Unfortunately, 
16 Sir, on this occasion the baby did not survive and 
iC expired on that date. 
18 AS “inthe? case of ‘Kristin. inwood, sir, 
19 we are here faced with a digoxin level that some 
have called unreliable. And, sir, I'm not going to 
is go through all of the evidence again. It seems clear 
e to me and it appears to be clear to Mr. Lamek in his 
aa submissions as well, and in fact, ironically to 
23 Mr. Sopinka, that the gutter blood study only served 
24 
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25 


1 
*| to -.confisam the aceunmacy /ofsthat.ALevel....) would simply 
3 adopt the submission of my friend, Mr. Lamek on that 
4 point rather than repeating it. 
5 AGaiLN ptSAiT py DE. Mirkin espoused that 
view and if one is to accept that both logical and 
° what we believe stronger interpretation of this 
i level, I think you are faced with an unavoidable 
8 conclusion that this baby too died as a result of 
9 an intentional overdose of digoxin. 
10 The case of Jessie Belanger, sir. 
11 Jessie was a patient on Ward 4B; was situated in 
2 Room 431 on the day that he died. This child was 
| 42 days old and, six, once again prior to the onset of 
i the terminal events for this child all of the evidence 
is ipancates that this child was stable. 
15 The terminal events that I just mentioned 
16 were consistent with digoxin toxicity, but here as 
17 in the case of Baby Hines and Baby Cook we are faced 
18 with a baby who was not prescribed digoxin yet 
19 digoxin was found in the tissue of this child after 
exhumation. 
20 
Sis,e: can.do.no: better thanarcore rer 
ai back to the evidence that I earlier read to you from 
ve Dr. Kauffman in Volume 83 where he included this 
23 child in saying that it is very unlikely that these 
24 
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babies received an accidental administration of 
the drug digoxin. It is quiteslikely that thas drug 
was deliberately administered. 

Sir, that supports us in our conclusion 
that we feel, an inescapable conclusion that this 
baby too died as a result of an intentional administration 
of digoxin. 

Finally, sir, Baby Stephanie Lombardo 
died five days earlier. 

Sir, I say that you will be hearing 
a lot about Baby Lombardo over the next few months. 
The deathand subsequent autopsy figured prominently 
in the preliminary hearing and will likely figure 
prominently in Phase II. That's a foreshadow. 

This 10 day old infant wasn't on 
digoxin. The infant was stable prior to the onset 
of the critical symptoms, and I think we all remember 
the graphic detail that Nurse Bucci related to us 
about just how well this baby was doing. It was 
feeding easily and seemed quite stable until the 
terminal events of this child began and these terminal 
events as I mentioned were consistent with digoxin 
LOXicity. 

Once again we have a baby that was not 


prescribed digoxin,ana we are faced with the same 
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question, how*did*™ this drug Land lcs way anto the 
tissue “of*this’ child? ican do) NO better. than 
once again, sir, referring to Dr. Kauffman. 

Sir, before leaving this baby let 
me simply address a point that my friend Mr. Strathy 
brought up yesterday. He suggested or my understandin 
was that he was infering that there was something 
lacking in the police investigation or 
the earoner's job because no formal full autopsy 

appeared to have been conducted on this young child. 

WOU LA=SUDMLE “COFyYOU, Sir, tat 
unfortunately when this child was exhumed 14 months 
later no autopsy could have been - no full autopsy 
could have been conducted on this child. Because 
of decomposition that takes place all that could be 
done was the taking of a sample and that sample was 
taken, was tested and produced a digoxin result. 

THE COMMISSIONER: It wasn't determined 
whether the shunt was patent or not and that I take 
it could have not been determined. 

MR.*“YOUNGS ‘Sir, it rs°my Understanding 
that could not have been determined. If you feel 
it necessary to hear evidence with respect to that 
matter in the second phase, that's fine. Perhaps 


a letter or other affividit evidence might be produced 
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to you Lf it’ is*tSeltytnatesctere necessary. But it 
is my understanding that the doctor who performed © 
the post mortem examination - it wasn't a full autopsy| - 
but the doctor who performed that examination could 
not have made that determination. Without going into 
detail, sir, aor c think there is any reason to 
suspect that the doctor or the investigators were 
doing anything less than they could have. 

THE COMMISSIONER: I am not sure that 
they were asked by anyone to do a full autopsy. 

MR®*-YOUNG:> Sir, think” the; doctors 
and the coronezS and the police, they are a lot more 
familar with these matters than we are and I think 
they were well aware that they just couldn't get 
those sort of conclusions from a baby who - the other 
point, sir, if I may, I just don't know whether they 
asked or not. 

THE COMMISSIONER: My suspicion, and 
I shouldn't have suspicions perhaps, the police and 
the coroner had no idea that the position of the 
hospital was at that time that the shunt was occluded 
and therefore, not knowing, they did examine the body, 
but they never bothered their heads to see - or if 
they couldn't have done it any way no harm was done. 


MR: YOUNG: “' That"s?righe. 
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THE COMMISSIONER: But I don't know 
whether we should blame anybody for that ieee 
communication because I am not all sure that it 
was encumbant upon either the police or the coroner 
to check or for that matter for the doctors at the 
hospital eto*tell them: 

MR OUNCE ® (SLE pol nt as certcain ly 
no blame should %bevatteributed? vand in parti cular, six, 
I repeat that nothing could be done. Nothing could 
have been done so there wasS no point in making any 
inquiries. I am sure that the doctors would have 
supplied that information if they had it available. 

Sir, as i mentioned our concluszton 
with respect to this baby is the same. We respectfull 
submit that you can and should find that Stephanie 
Lombardo died as a result of an intentional administration 
of the heart drug digoxin. 

Before concluding, sir, let me say 
that we considered including Baby John Onofre on this 
ts. 

There is a great deal of evidence to 
demonstrate that Baby Onofre died as a result of 
digoxin toxicity. That may well be listed as the 
cause of death and should be listed as the cause of 


death. We didn't because that baby - there wasn't 
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quite enough evidence to support a contention that 
that administration of digoxin was intentionally 
administered. 

It may well be, sir, that you can find 
that. I think there is sufficient evidence without 
going into a lot of detail to support a finding that 
digoxin played a part in this young child's death, 
but for that reason we did not include this baby in 
our list of babies. 

Sir, that concludes my review of these 
children, and with your permission, Mr. Percival 
will continue. 

THE COMMISSIONER: Yes. Thank you. 
Thank vou, i. 4s Young. 

CONTINUED ARGUMENT BY MR. PERCIVAL 

MR. PERCIVAL: Mr. Commissioner, we 
began our submissions by stating that it is clear 
that many of the children we are examining tragically 
meant their death as a result of the deliberate 
administration of digoxin. 

Quite apart from other counsel at 
this inquiry who share that view, we point out that 
the Atlanta Centre for Disease Control Feport' 
Similarly concluded that the increased occurrence 


of deaths from July 1980 to March, 1981 resulted from 
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the purposeful administration of digoxin overdoses 
through intravenous lines. That ts Exwlbec on, 
page 28. 

Prior to the et of the Atlanta 
Report numerous experts were invited by the Metropolitan 
Toronto Police Foree to meet at the Hospital for 
Sick Children on September 13th, 1982. Included at 
that meeting were coroners cardiologists, toxicologist 
and officers from the homicide squad at that meeting 
certain deaths were categorized as being natural, 
suspicious, probable murder and murder. The results 
Of that categorization are found in EBxnibic 26) and 
should be considered by you, Mr. Commissioner, in 
making your deliberations. 

We also remind you, Mr. Commissioner, 
of the existence of the reports, the actual written 
reports of Drs.Kauffman, Hastreiter and Fay which 
reports already have been filed as exhibits. 

All of these medical reports it is 
important to note were created prior to the inception 
of this Commission, and all of these reports indicate 
the inescapable conclusion that babies were deliberately 
murdered at the Hospital for Sick Children. 

This is the same conclusion I point out 


to you, Mr. Commissioner, that was reached by the 
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officers with the Metropolitan Toronto Police Force 
in. Marchaofel98hy and&atl thatrtimesthenofficers 
quite correctly came to the conclusion that certain 
babies admitted to the Hospital for Sick Children 
were murdered. 

After a relatively short period of 
analysis the officers concluded that foul play 
occurred. You will have no trouble we submit, coming 
to the same conclusion after 146 days of exhaustive 
trial evidence. 

In making our submission we tell you 
that one cannot avoid the obvious as difficult as 
it may be to accept. It is obvious we submit 
that there were killers employed in the cardiology 
ward of the Hospital for Sick Children during this 
nine month period. While it may never be capable 
of proof beyond a reasonable doubt in a court of 
criminal justice, there was clearly no stranger loose 
in the ward putting these babyes to their deaths. 

A terrible paradox of this tragedy I suggest to you 
bears repeating: the babies died and the parents 
continue to suffer untold ° anguish. Baby killers 


have survived and remain free. 
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Many dedicated physicians and hospital personnel 
cannot forget the horrible period of increasing, 
unexplained baby deaths. The reputation of'a world 
renowned hospital is tarnished, but the Hospital will 
live on. The Hospital will continue to give the 
level of health care second to none in the world. 

While some in this Commission may 
blame the Hospital staff for not reacting earlier 
the question surely remains: How could a Hospital, 
devoted to saving lives protect itself against killers 
in its employee, who were bent on the destruction 
of little babies who were vulnerable, defenceless, 
and could never name names. 

You have a difficult and some say it 
is an impossible task to make findings of fact as 
to how these babies died, sir. While your findings 
and your report will never bring these babies back 
to life, you may finally provide the answers to 
those 72 anxiously awaiting parents. 

Thank vyou;@sirs. 

THE COMMISSIONER: Thank you, Mr. 
Percival. 

Ms. Kitely, what is your wish? 

MS. KIVELY:: dtameready, Sir.aet 


would prefer to start after the break so that we 
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could move the lectern down. 

THE COMMISSIONER: We will break for 
twenty minutes. 
-e—) Shor tesrecess 
--- On resuming. 

THE COMMISSIONER: Yes, Miss Kitely. 

Do you have something? 

MR. OLAH: Yes, I find myself in. a 
predicament tomorrow, sir. I have to be elsewhere. 
It is one of those situations that one of our members 
often find themselves in. I have spoken with my 
friends and they have obliged me by preceding me 
Mr. Labow and Mr. Shanahan and Mr. Shinehoft. If I 
may I will be prepared to proceed on Thursday morning 
if that is: acceptable to you,- sir. 

THE COMMISSIONER: Yes, all right; 
thank you. I take it that Counsel, the parents 
have guaranteed to last the whole day, have they? 

MR. OLAH: I don't know about those 
kinds of guarantees. I am not even sure of the 
warranty, but I am hoping. 

THE COMMISSIONER: Well, we will sort 
it out somehow. 

MR. OLAH: I am sure Mr. Tobias will 


manage. 
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THE COMMISSIONER: I will keep that 
from him. 

Ves’ calsl craght®, Mies shistke lene 

Thank VVoujpeysi POReMr S.Commis sioner, 
we have prepared written submissions and I can pass 
them out to my friends who have lasted through. 
the day} “The copy ‘before “vou has a tab on it, a 
gold tab, which is meant to be able to take it apart 
and there is a reason for that, SEP (he soe my 
intention to review all of these pages, otherwise I 
would never meet the time constraint which I have 
imposed upon myself, which is roughly half a day. 
The: ParUSthat llgntend to refer to orally, Sir, Le 
up until the first blue page. There are two of them. 

THE COMMISSIONER: Yes, all right. 

MS. KITELY: What follows the blue 
pages, sir, are two appendices. Appendix number 1 
is meant to describe generally certain medical and 
nursing hierarchical and organizational aspects. 

You will ‘note, "sir, “that *there =e an 
index at the beginning and the page numbers are 
reference to the page numbers in and Appendix itself. 
You'll see, sir, that there is a description of the 


nursing hierarchy, ward size andtype, nursing 


oy an 


tan 


as 
i ¢ s9eMO 
:* 
‘ 
i f 
——_ — 2 ad, ay 
ai Saha J8' 
} i ¢ 
“—- wh TAS exis oa” ‘eonee’ 
SLIC. 5b 6 @r etendd 2603 aie ase. 
," 7 oF a € 


beatae 


ij Ort ; 3 e: 3 busw 


4 
7 


2 
# 


nes 


ANGUS, STONEHOUSE & CO. LTD. -_ ; 
TORONTO, ONTARIO PEL tely (Argument) 1547 


S 

7 | 
2: 
= 3 


1 
2 positicns and functions, followed py staffing on 
3 4 A/4 B and certain elements with respect to patient 
4 care, medical services on the next page and emergency 
3 procedures and lines of communication. 
What we have done, sir, is an attempt 

; to bring together an assortment of references which 
i we feel might be of some use to you in terms of tracking 
8 down background information. 
9 In each case you will see that there 
10 is a paragraph or two of information followed by 
: references, and by way of example on Page 2, there 
Ag is a reference at the top to Agreed Statement of 

Fact and thereafter it is referred as ASF. Then page 
a and paragraph number. 
se Now, the witnesses then referred to, 
15 if that is the case, and in some instances you will 
16 see that there is an exhibit number. You will note, 
a7 sir, that this goes on for some 27 pages and we have 
18 covered what we hope are the basis in terms of general 
19 background material. We have tried, to the best of 

our ability, to give you accurate references in 
i each of these cases and should we come across any 
a that are inaccurate we will most definately let you 
22 and my friends know. 
23 could I then ask you, sin, to 707. 
24 
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the second blue, Appendix No. 2, and what we have 
done, sir, is following the lead of Miss Thomson 
and Miss Chown, who have prepared medical observations 
with respect to the patients, we have prepared nursing 
observations. 

Now; you *cane tell, *sirP=by looking 
at the few eee of pages in the second part of 
the blue part, that we have not been in a position 
to do all of the patients. We have chosen seven and 
they are the seven, about whom there has been most 
discussion and I think it is Inwood that is absent. 
Otherwise, we have tried to set out by witness the 
nature of the evidence that was given. Again because 
there are so many references to the material we have 
tried.to be as accurate as possible. 

Gould Iask you, “sir, ‘to Took to Page 
2 of this Appendix. By way of an example you will 
note there is a reference to the tour end report 
and where there was a reference to the pertzculac 
patient we have inserted it in this summary. 

THE COMMISSIONER: Yes, all right. 

MS‘ KITELY>* Tt--te not’ my intention, 
sir, with one exception, and that is with respect 
to Cook, which is in the second Appendix. It is not 


my intention to mention any of those other matters 
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before you. It is, however, my intention to deal 
with the first part of these written submissions 
up until the first blue page and I hope, quite 
frankly 7isif, oto dokit anemuch the same way as my 
friend, Mr. Sopinka, did and that is to refer you 
to it, but not read to it unless the parts are of 
particular significance. 

THE COMMISSIONER: Yes. Should we 
make this an exhibit ,too? 

MSSHELTELY: I was hoping, sir, that 
the Appendices would certainly be, and perhaps 
Commission Counsel would find a way to delete 
Appendix 2 and actually stick them into their binder 
that MissThomson has prepared for you. Otherwise 
I am in your hands whether you make the entire matter 
an exhibit or not. 

THE COMMISSIONER: We will just.make 
it an exhibit and then if we want to detach something 
and put it someplace else we can do that. Is that 
alzirghke 

Me KITELY:*. I. am an yvyourshanda, isis. 

THE COMMISSIONER: A2T% 
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THE COMMISSIONER: Yes, all right. 

MSs KITELYse3Mr i. Commsssonensa If am 
mindful of having heard from Mr. Percival this after- 
noon that if one takes a position contraxzyiitorthentact 
which he espoused this afternoon, that it is some- 
what ludicrous, I believe is the word he used, and 
I must say by way of introduction that I intend to 
take a position, which is quite different to his. 
Therefore, in his wiew, ludicrous and I will ask you t 
bear with me nonetheless. 

THE COMMISSIONER: Not to laugh t9o 
loudly? | 

MSre KITE 2to Noti:torsLanugh toorvoudiy, 
sir, at least until I have left the room. 

Mr. Commissioner, I have set out in 
the introductory part of my submissions the nine 
guidelines that Mr. Scott referred you to or at least 
my understanding of the nine guidelines. Could I 
say by way of general comment that it is our submissio 
that those are guidelines which you ought to very 
seriously consider. 

I have comments, sir, with respect to 
Number 3, being the matters about which you will 
report and I will deal with that at the end of my 


submissions, 
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EE-8 The other matter which I would like 
to address’ at th¥s*point, =siry 15 tweet 2 and I am 
describing that, sir, as the burden of proof issue. 
In my submission, you have heard from 
a number of people what are the possibilities that 
are open to you and it is ours that there are four: 
Firstly, that the death is attributable to natural 
causes; secondly, that it is attributable to a 
deliberate administration of an excessive dose of 
Abgoxin? *thirdlyo*+that-tTt «is -attribpuvrabple to “the 


involvement of medications, including an accidental 


administration of digoxin or some other drug, and including 


an idiosyneratic: réaction to a ‘drug? "and *fourthly, 
one of the very great possibilities open to you, 
sir, is that the death is not attributable to any 
known cause. 

There is, in my submission an absence 
of judicial authority about the burden of proof 


which you ought to guide yourself by in making a 


determination. 
The Public Enquiries Act doesn't help 
us at all. In my submission that then falls us 
back on the traditional burden of proof and Mr. Scott's 
submissions in that connection. The question is do 


you apply the civil burden on the one hand, the criminall 
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burden on the other hand, or something in between. 

Ft is+ouxr submission pustirpethatathe 
most guiding principle you must look to is the 
consequences of your report and where the consequences 
are very serious, it is our submission that the 
burden of proof or the standard of proof is increased. 

My sfriends pili, sOrtvedeand Mr. :Scott, 
referred you to the Bernstein decision and I have 
referred to it on Page 3 of my submissions, sir. 

At the risk of refreshing your memory that is already 
freshed, this was a case where a physician 

in a discipline hearing with having sexual relations 
with a patient. He took the stand and denied 
vigorously any such allegations. The Court considered 
that the proceedings were penal in nature and that 
there would be grave consequences for the doctor. 

Looking at the quotation, in the 
middle of the page, sir, Mr. Justice Baskin, at that 
time, and I quote: 

"A man's professional reputation, 

threatened by allegations of misconduct 

against which he pledges his credit 

aS a witness, should be upheld unless 

there is very strong evidence shatterin 


his defence of that reputation." 
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It goes on with Mr. Justice Garrett: 
"... that the proof must be clear and 
convincing and based upon cogent 
evidence..." 

I then refer, sir, to the Decision of the Supreme 

Court of Canada in the Continental Insurance Company 

where the Court and I am quoting, says: 

"Where there is an allegation of 

conduct that is morally blameworthy 

or that could have a criminal or penal 

aspect and the allegation is made in 

Civil litigation, the relevant burden o 

proof remains proof on balance of 

probabilities." 

Going on to the next page, sir, and I don't intend to 

guote,+because Inhave,inserted-the quoteiat thestop 

of the page, again from the Decision of the Supreme 

Court of Canada, this time with reference to Bater 

and Bater. 

Sir, in looking around for assistance, 
with respect to a burden of proof, I had occasion to 
look at a matter in which you were previously involved 
and that is the report of the Mississauga Railway 
Accident Enquiry. I found in reviewing that, sir, 


that. there are portions of your report which, in my 
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submission, are helpful in the decision that you 
have to make with respect to the guidelines, which 
you ought to follow. 

One problem about written submissions 
is you now know exactly where I am going, sir, but 
let me say that I am cognizant of the fact that you 
were -then dealing with trainsiand we arerdealing 
with a hospital. Your terms of reference, which I 
have read, sir, were quite a bit wider than the 
scope or terms of reference that we have before you, 
but nonetheless, it was a public enquiry, as is this, 
and it was a matter of public concern, as is this, 
and I commend to you the reasoning that you applied 
in that particular situation. 

Now, it is with some hesitation that 
i~refer “to the enquiry, because it 1S quite clear 
that you know a great deal more about trains than 
Uy 6 Ce ps 

THE COMMISSIONER: Not now. 

Mo. KRLTEGL? “NOe® now? 

THE COMMISSIONER: I did once. 

MS. KITELY: I read the report and I 
am sure you still know a lot more about trains. 

THE COMMISSIONER: I hope in a couple 


of years I will forget about digoxin, too. 
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or the head or the tail or whichever it is one wants 


1 
EE-12 2 Moe KRITELY AG any Yrate,) sa. oe 
3 THE COMMISSIONER: I now know, at least 
A I think I still remember which end is which of a train, 
but I’m not sure. 
5 
MS. KITELY: Well, then that maybe 
: puts us on an even keel, sir. 
f At any rate, having put all of those 
8 qualifiers together I noted with interest, sir, the 
9 excerpt which I have inserted on Page 4 of my 
10 submissions to you. This is a direct quote from Page 
11 46 of your report and I always thought that a highball 
12 was drink, but I gather a highball is something quite 
different when one is dealing with trains. At any 
. rate, on Page 46 you refer to this conversation, 
ie en I gather had come from a rather garbled 
15 transcript between the top and the bottom on the train 
16 


and I noted with great interest, that you took those 
Six excerpts and you said, sir, that it is possible 
to infer certain things from these excerpts, but it 
is not possible to include certain things from the 
excerpts. 

You go-on later, sir, and) sav, ancel @ 


17 to. call at.. The: underlining, sir, on Pace 5.) 1s smn 
quoting you to yourself: 
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1 
BE-13 2 "TI can only regret that the inadequacy 
Bs of the equipment and the total lack of 
4 uniform language requirements in the 
5 communications, makes it impossible for 
| us to determine the precise facts." 
p If I can go one step further, sir, and indicate to 
/ you as I have in my submissions, that this is exactly 
8 the approach that Mr. Scott has suggested to you and 
9 which.1l fully support, 
10 a Wr 
11 | 
12 
13 - 
14 
15 
: 
17 
18 
19 
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TR/hrl 
. 2 That the evidence may allow you to draw certain 
3 inferences. And by the evidence, I'm now mindful 
4 of the patterns of which about which we have heard 
5 so much. But just because you aioHe be allowed to 
: draw a certain inferences, sir, does not mean 
necessarily that you ought to draw certain conclusions 
: Could I then, sir, address the 
8 recommendation number 11 of the Railway Inquiry 
9 Report... and I do that for this reason. One of the 
10 concerns that you raised when you had heard submission 
14 from Mr atscottiwas cthatsyour (function was toetry and 
12 find an answer; that that was your job when you had 
13 your“ajyudicial hat.on and it. is still vour same job 
today without your gown. 
44 I found recommendation 11 of the 
8 inguiry most interesting because in that one you 
16 recommended, as set out in the bottom of page 5, 
17 that certain research be conducted by Transport 


Canada. And for purposes of my submission, I have 
itemized them but clearly the research on trains doesn't 
matter with the research that we have to deal with. 

In your comments, sir, at the top of 
page 6, again which I have underlined which I find 
most informative, and I quote: 


"T can only regret that I am here doing 
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other matters. 


what I have complained of in other matt 
i.e. making recommendations for further 
studys4o0' 

THE COMMISSIONER: That is not in 

In others. 
MSCERITELY: In Others. If am sopry. 


THE COMMISSIONER: Lethink,I)did 


complain, as I remember, about certain functionaries 


not taking - not citing matters - and these are 


Mmattershthat: o 


couldn't decide myself, so I thought 


the least I could do was explain myself if we are -- 


to say: 


Which tuseaAs Ak: 


some decisions 


sure what they 


MS. GRITELYA, But: you go..0n;,/Sixr, 
"The matters listed..." 


"se. a real problem to which I do not 
have the answers. I can only hope 
that these answers will be forthcoming 
shortly and where the answers dictate 
affirmative action that such action 
will be taken immediately." 

With the greatest of respect, sir,-- 
THE COMMISSIONER: I did, though, make 
imothe:coursesofi thatnratl tamimotetcs 


were or what they were or whether they 
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1 
Da were followed, but I did make them. 
Z MS. KITELY: You made an enormous 
i number of recommendations about speed and size and 
: hot boxes. Hot boxes, I think I have a general 
concept of what they are. Everything else, I have 
. some difficulty with. 
7 The point is, sir, however, is since 
8 you expressed this difficulty when you were hearing 
9 from~Mr. Scotteabowt jasings tont inc. arisolis1 Ones 
10 was wishing, with the greatest of respect, to remind 
11 you that there is a precedent in which you are unable 
ms to come to such a goods iooe 
THE, COMMISSIONER¢+.-Yes.. All. might. 
ae No, I commend you. There is nothing 
i. like throwing it in the teeth about the author but 
15 at least things were a little bit different in 
16 Mississauga. I was asked to find out what happened 
17 and that took me exactly five minutes on the first 
18 day to find out it was a hot box and then to make 
19 recommendations so it wouldn't happen again. But I 
made —- I did find out that it was a hot box after a 
x 100 days . It didn't change my view on that but 
o what caused the hot box and what we should do to 
22 prevent it from happening again is what took the rest 
23 of the 125 days, or something. But these ones, though 
24 
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are ones that were put to me as proposals but I 
wasn't.able to deal, with.all.of.them-.:.., but.Iudid 
deal with quite a few. 

MS. KITELY: You did. 

THE COMMLSSIONER:  TInaust didn't 
through up my hands in dispair and say, "I really 
don't have any answers to this", because one side 
Says one thing and another side says another thing. 
However, as I say, I commend you for finding something 
to throw at me that I wrote myself. 

MS. KITELY: I wouldn't want to leave 
any Suggestion that you hadn't made some very straight 
forward and substantial recommendations. In fact, 
it was only this one to which I am referring that 
indicated that there ought to be further steps. 

Quite obviously, the rest had great continuity. 

Tt 1S.0ur submission ~..siv. that Mer. 
Scott's submission to you that there may not be 
answers is one that you ought to very seriously 
consider. And as difficult as it may seem that you 
may have to come to the conclusion that there aren't anjswers 
to many of the questions that were put before you. 

Might I say, before moving on to the 
next page, sir, which is page 7 and the heading that 


I have called it, "Evidentiary considerations". Befor 


2 Os’ Se 
: 
t 
i 
: 
i 
aero: 
_ 
| 
: 
& / ‘ 
i 
“ ; 
: 
| ic 
HS 
; 
mT 
pe) 
4 
; 


* 


' 
7 ne | 
5 Soa LiD Mat 
= 
j 
‘ ane 
crt) : 
; ie 
, j - , 4 4 
It 
~9 « 1 
iq 
4 ‘ Ue 
> # 
att 
‘ 
* 
me ress 
ROLPQSPer 
a ae 
° HTS i 
e™ i y IO 
& ad 
ma r a 
oii J = 
- : f a" 
a is = 
, x 
7 P 
rf : 
a 4 all ' 
(| 
, ; 
; + 


oN 
vi ae Lo 


hd. SiSe setie 2OnO 


e 


: 
28. Dat. 2obrz 
' 


oo of saved 


= Ov Vos 
is Oe alee —— 


205 
rd . | ‘ 


@ 
1) 
is 


ANGUS, STONEHOUSE a co.cto. Kitely (Argument) 1561 


TORONTO, ONTARIO 


1 
2 i. get to’ that, might’ I state generally - our 
ai. position on the 36 babies - I am putting together 
4 Cook, Pacsai, Miller, Inwood, Hines, Lombardo, 
é Belanger, and Estrella. , 
THE COMMISSIONER: Those are -- 

: MS. KITELY: Those are the usual eight. 
j And I am suggesting to you, sir, and I already have, 
8 that there may well be insufficient evidence for you 
9 to determine with the full measure of assurance which 
10 Mr. Scott suggested to you that whether the death 
11 was due to one of the four causes - one of the three 
> ‘causes that I have set out above and therefore the 

fourth possibility becomes real. 
= I will not be making comments about all 
“ of the specific babies. With respect to those eight, 
15 I will deal with Hines,Lombardo, Belanger as a group. 
16 I wish to make one point about the toxicological 
a7 evidence and I will deal briefly with Estrella and 
18 briefly with Cook. So, if we break it down that is 
16 really, three, sir. By the time you get to the end 

of the table you are going to be fore to one each. 
ai With respect to the other babies, 
3 the 28 of the 36, we agree with the submissions on 
22 behal frofimMr .lscort: 
23 NowiwmnSic> witedecoulataskeyouctollook 
24 
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at page 7 you will see that there are five. areas 
that I am going to travel through and I hope to go 
through them reasonably quickly although, quite 
frankly, I won't get done with all of them today. 

Dealing with the medical evidence - 
and might I say in parenthesis, sir, I am dealing 

in generalities at this part of my submission. 

I recognized that,S.ome of my friends have dealt in 
great specifics with some of the children and it is 
my intention to bring back an over view. 

With reference to the medical evidence 
Sir, the purpose of pages 7 and 8 are to remind you 
of a non-specitivity of many of the symptoms. What 
we have done on these pages is simply list the symptom 
about which we have heard so much and give you a 
reference about their consistency, or lack thereof . 
with “digoxin imntoxi gation: 

I have noted at the bottom of page 
8, sir - and I am saying this with all of the experts 
have agreed that the symptoms of digoxin intoxication 
are not specific. 

If I refer you to the top of page 9 
with reference to Dr. Kauffman's evidence at the 
Garry Murphy Inquest where he said, and I quote: 


"Signs of “digoxin intoxicationéin 
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infants are rather non-specific, and 

usually are symptoms due to other 

Factors. inva clinica le situa ton... 

is difficult to be certain whether a 

specific symptom is due or not due 

toed oGzin.. 

And further, with respect to Dr. 
Freedom, sir: 

"There are no symptoms indicative 

of digoxin intoxication that would rule 

out any other cause of death." 

And the next paragraph, at the end 
Dr. Fay told the Commission that all of the symptoms 
that we have listed are consistent with but not 
necessarily indicative of digoxin toxicity. 

We refer, then, sir, to the evidence 
of Dr. Rowe and if you remember he was taking us 
through in some detail that while the symptoms are 
specific are, symptomatic of, digoxin toxicity, (ey 
are also symptomatic.of a number of other situations, 
I have listed-them with the page references. 

It is our’ submission,;.sir, chert tc 
presence of many of these symptoms in a child's 
terminal course is not clear, nor convincing proof, 


that the child was indeed a victim of deliberate 
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overdose of digoxin. 

Ic L. Might turn co the next bpade,, ou. « 
It 1S our submission that really if there is any 
thing that we have learned is that medical knowledge 
is neither black nor white but many various shades 
of grey. The area cardiologists -- 

THE CHAIRMAN: That is life, as well. 

MSs KRitebYs* we LS, alt ,, Dube thee 
and Royal Commissions are a little bit different. 

The point of* this, sir, you may not 
find black and white. = You may find greys and that is 
where you find the no answers. 

It is our submission that science is 
moving literally on a daily basis and it .c@utd. well be 
what is uncertain today may’ be certain in the future. 
If we could all last that long enough, we might be. abl 
some more evidence to finish it off. But to finish 
the inquiry and the job you are asked to do, sir, 
you may not given the medical evidence to be ina 
position to answer some of the questions. 

it .[ could move, S157 co 7cne 
pharmacological evidence. If you will recall, Dr. 
Spielberg was the witness that took to the blackboard 
and iit was on a Monday morning - he pretended he was 


a lecturer and we were pharmacology 101 students, and' 
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2 it was a most enlightening lecture and it was a very 
3 effective way - and I commend Mr. Lamek to have done 
4 it,on that occasion to allow the method to be gotten 
across. 
be 
As I recall, as I re-read the transcript, 
: there was even some questions from the floor as if 
‘ some of us were so into being students that we had 
8 no compunction about asking as. Dr. Spbrelberg went 
9 along. However, Since Dr. Spielberg was the first 
10 to give us this) Kind 6f*very basic? information,® and 
1 Since so much of the complicated evidence came later 
1D on, it is my submission that you want to go back to 
basics, that Dr. Spielberg had some very important 
a things to say. Much I have taken the liberty, sir, 
sie of quoting from several passages. I simply want to 
15 highlight them to you so that you can understand what 
a | we have done. 
17 There is some quotes. Then, if you 
18 go back to the margin there is a paragraph, or 
19 textual materal, and those are our comments. 
Dealing with the speculative nature 
= of some of the evidence that we have, sir. In 
<: Volume 54, there is a reference in the middle of that 
22 quotation. Perhaps it would be easier to start at the 
23 beginning: 
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"Of practicely all of the drugs we 
commonly use in pediatrics, the 
eee of digoxin are probably the 
most complicated ... for many compounds 
there is a ... reasonably straight 
forward relationship between the blood 
level of a drug and either the way the 
drug acts; the reason that we are 
usingetherdrugs orpits«toxicitys) well 
Eor(i digoxinywthissiseneotearsimplevcase. 
It is tremendously complex... we must 
deal with some of the complexities 
because to either trivalize or ignore 
it it can lead to tremendous risk of 
interpreting numbers." 
Dealing with the next quotation, Sir, 
Dr. Spielberg gave us our introduction to that 
concept of half lives which I would assume most of 
us eventually figured out,but it was somewhat confusing. 
And he hypothesized that a half life, the range in 
the literature was between 20 and 60 minutes, and that |five 
half lives wouldiconstitutesiull disereribueivon- 
Can I point out, sir that throughout 
the course ofmany of the samples we have dealt with, 


a half life of 30 minutes - in other words, at the low 
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end of the half life range - and I would simply wish 
totpointwoutshas Inhavedat the ttopsofepagans, sir, 
that if you take five half lives at 30 minutes, that 
is two and a half hours and that is consistent with 
many of the hypotheticals. 

If, however, you take five half lives 
at 20, minutes, Six, EWiich«ishat therbottom. endsot 


the literature range, then it is an hour and two- 


thirds. If, on the other hand, you take the half life 


-Of an hour, which is the top end of the range, you 


are talking sixMiours? 

SO, while we consistently delve with 

twosand ya whali, Dhtwouwld zaskiyou)) sin, hiot totifose 

ae of the fact that there is a range between one 
and two-thirds and six hours. 

THE COMMISSIONER: This is the alpha 
stage? 

MS. OVKITELM: hat: tis. ec Pon, sane: 

THE COMMISSIONER: They used the six 
hour figure as the time for taking -- 

MS’. (KITELY: Taking ‘== 

THE COMMISSIONER: Taking the level? 

MS wiKiTBoYys vess 

THE COMMISSIONER: Because if it is at 


the top of that range it is 60 minutes. 
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1 
2 MSin KITEDY: €6Thaterserighte sim 
3 But the way that this came to be so relevant, sir, 
4 was that many of the examplesof time dose in route 
E there was a reference to five half lives at roughly 
30 minutes. 
6 
THE COMMISSIONER: Yes? 
: MSiarKDTELY:s; sAndi tim imy.tsubnia ssi0n weit 
8 you look at both ends of the range, you can either 
9 contract or expand very dramatically. 
10 THE COMMISSIONER: Okay. 
1 MS. KITELY: Dealing, then, with the ele- 
x niente phase, Sir Dr. Spielberg pointed out that 
it was any where between 20 and 80 - a half life was any- 
; | ee renee 20 and 80Qichomrss inte gtotd use forathe trigse 
' time how variable it was and it might be five days 
15 to perhaps 20 days for the elmination phase. 
16 I have just reminded you, sir as I did 
17 in the distribution phase, that this vast range of 
18 five to twenty days can never be lost sight of. 
19 ea cot again, with interpretation of 
is levels, sir - and sIcamimindful of theetact sthatvony 
friend, Mr. Strathy, in the exhibit that he produced 
= to you, did deal with some of Dr. Kauffman's evidence. 
ea I point it out simply to you that with respect to 
23 interpretation of the levels, Dr. Kauffman had said: 
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"In order to interpret the blood levels, 
we need to know two different variables 
the amount of drug that was given and 
the time from the injection to the 
time in which the sample was taken, 
and that obviously puts a major 
quandary on a lot of things that we 
have to deal with later. Because under 
any circumstances we have neither the 
time nor the amount, all we have is the 
level, and then we are going to have 
to struggle with where we are at in 
this kind of complex situation “and 
indeed it is “going tovbe a biteof a 
struggle, wt is going to be auoit cc 
a struggle." 
You go to the next quotation at the 
bottom, sir, dealing with the time dependency and 
he says in the middle of that paragraph: 
"This is one of the major scientific 
quandaries that we have to struggle 
with." 
If you turn to the next pace, sir, 
I have listed from Dr. Kauffman's evidence the factors 


affecting the myocardium and serum variability and, 
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pr= 14 


those, he listed during the course of his examination. 

Lc: 18) GUL SUDNL SESSION, Sir,, cuatro 
in particular cases one can eliminate a particular 
variable, such as certain counsel taking great pain 
to eliminate renal failure, and in most cases we 
can't eliminate all the variables. 

The evidence discloses such aovartety o 
confounders and relative significance of one or more 
cannot be established. 

If I can refer you to the next exerpt 
which is with respect to the "ratio of heart muscle 
serum concentrations". I am particularly referring 
to the experts at the bottom of the page where Dr. 
Kauffman says, and I quote: 

"You can make a guess, but it is going 

to be an average guess with tenfold 


error. — 
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ir. JC 

GG 1 
2 | In my submission, sir, if you have 
3 to come to conclusions in your report basing it on 
4 something which is an average guess with a tenfold 
P error is hardly the clear and cogent evidence by 

which you ought to be guided. 
: If you will turn to the next page, 
i Sir, with respect to the effect of agonal events, 
8 the doctor is quoted in the second sentence as 
9 saying: 
10 "Those are going to be very hard 
1 things to look at. They are areas 
- where our data base is very small, 
some of it anecdotal, but it may 

13 


have major impact on the ultimate 

numbers which result." 

And the next quote with respect to 
unbinding he says: 

"Basically, again, the number of 
variables occurring at the time 
really do not allow one to say much." 
Lt..1S Our eSulbMLSsSion;, Sir, Eat 

there are so many caveats and so many variables that 
one must be extremely cautious about the conclusive- 
ness of pharmacological evidence. 


Now, sir, at the bottom of that page 
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I have referred to the calculations which 
Dr. Kauffman made for us, and I believe he was the 
first one to do the minimum dose/maximum dose 
routine. And what I have set see on page 14 is my 
understanding of the assumptions which Dr. Kauffman 
was obliged to make in order to do that one simple 
line at the bottom of page 13. 

The first assumption, Nos. 1 to 6, 
he told us about when he initially attended: the 
weight of the patient, time between administration 


and death, the extent to which digoxin had 


distributed into tissues, the extent to which digoxin 


had been eliminated, the volume of distribution of 
the central conpartnens and whether it was a simple 
LV bolus. 

He had to make assumptions of each 
of those. As he indicated, and as I have set out 
on page 14, the only assumption that he felt any 
confidence in was the baby's weight because that 
was stated on the chart. 

When Dr. Kauffman returned this 
spring with respect to the Miller child you will 
recall, sir, he redid his calculation and ona 
different scenario. And on giving his evidence 


about the new scenario it is my submission that he 
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was forced to make ten more assumptions: whether 
it was oral or IV, if IV whether into the bag, the 
buretrol or the line, if»in the line, at which point, 
if in the bag or) thesburetroel, the ratioc of: infusion, 
if in the bag or the buretrol, the amount of fluid 
into which it wastdiimbed, iftiverethe: Lengthy otithe 
tubing, if IV, theswolume in thesiubing titel. 
whether the line was flushed before or after the 
administration, af DVrPandt ife fimshings cecurred, the 
rate of flow during flushing and whether the patient 
was on restricted fluid intake. 

It is my submission, sir, that 
Dr. Kauffman to come to the time dose and route 


calculations upon which so much reliance has been 


placed had to make 16 assumptions, only one of which 


can be verified. 

With reference to these very 
calculations I have quoted from Dr. Kauffman on page 
15, Sir, where he says: 

"T estimated, based on my 
assumptions, I estimated that this 
would have been approximately half 
a milligram of digoxin. You have | 
to remember that this kind of 


exercise carries a great deal of 
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"uncertainty with it because we are 

making assumptions that we have no 

Way -OfUpréving Gr disprovingd,- bait 

if you are willing to accept those 

assumptions, then we can make some 
estimates. I think it is terribly 
important for everybody to under- 
stand that these assumptions may 

or may not be accurate and the 

estimates then have a great deal of 

inherent variability." 

Pithendreferprsirpetoecertain 
evidence by Dr. Kauffman with respect to fixed tissue 
and fresh tissue, and I believe Mr. Strathy has 
referred to these same matters in his so I will not 
specifically refer to them, 

Might I deal on page 16, sir, with 
the second attendance of Dr. Kauffman on the Miller 
child? One of the difficulties that each of the 
professional witnesses had was to come up with a 
scenario which rationalizes serum and tissue levels, 
and I simply would like to point out to you how 
Dr. Kauffman dealt with this on his second 
attendance, and I am quoting from Volume 139: 


"What we frequently find ourselves 
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ADGLNGGLS + CEYV INGLE et ia eet OT 
data into a hypothesis and 
unfortunately, we frequently find 
something that doesn't fitesand that 
is commonly referred to as an 
outlier. When we do that, we try 
to make judgment then as to whether 
or..nots that.piece,of date that 
doesn't fit for some reason is 
weaker than the other data or should 
be attributed less weight than the 
other data for some reason so that 
itis legitimate. £0.01 sregard tbat 
least to some degree." 

In my submission that quotation 
from Dr. Kauffman is very important. There is no 
black and white in what they do. They analyze the 
problem, come to a conclusion that they think is 
satisfactory, and Dr. Kauffman found it a legitimate 
scientific exercise to reject the tissue amount. 

Now, Sir, the next item that I wish 
to deal with is that of the Atlanta Report, and to 
the extent that I don't think my friends before me 
have dealt with it certainly in a way in which I 


see it, and perhaps this will be something a little 
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bit new for you over the last couple of weeks. 
Our basic submission to you, Sir, 
is that there may be so many difficulties with the 
methodology of the Atlanta RebOrE thateits 
conclusions may be seriously flawed. 
The report itself has two parts: 
the clinical/pharmacological analysis and association 
of deaths with Hospital personnnel. You will note 
on page 17, sir, that I have started with the 
clinical/pharmacological analysis. 
One of the areas that was canvassed 
with the authors of the report was in the context 
of expectation bias, and it is our submission that 
there is in epidemiological study a risk of 
expectation bias and that all steps must be taken to 
eliminate or at least reduce it as much as possible. 
Unfortunately in our submission there 
is so much likelihood of expectation bias that you 
ought to consider it in considering its conclusions. 
Firstly the authors, the four of 
them came to Toronto September, 1982, 18 months after 
the death, the last one, occurred. Before they began 
their investigation they knew that a nurse had been 
charged. They knew there was an allegation of four 


murders. They knew that she was discharged. 
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The authors were aware of which 
deaths were under suspicion by the police. Digoxin 
aS a cause of death of these children was in the 
forefront of theacamind.  ~Whasle there are not 
quotation marks around these comments, sir, we have 
as carefully as possible given you the substance if 
not in some places the exact quote. 

It is our submission that there is 
a realistic possibility given this background which 
is referred to in the introduction to the Atlanta 
Report that the authors themselves entered into 
their investigation with an expectation bias. 

This problem is in our submission 
unwittingly exacerbated by the participation of 
Dr. Kauffman. While his credentials are impeccable 
and his approach to the task diligent, even he had 
to acknowledge that an expectation bias may have 
unconsciously affected his judgment. 

Before Dr. Kauffman reviewed the 
charts, the police told him which deaths were of 
most interest in their ongoing homicide investigation. 

When he was reviewing the charts, 

Dr. Kauffman spent more time on the suspicious list, 
and the authors agreed when they were here before 


you that the advance knowledge which Dr. Kauffman 
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had obtained as a result of his engagement by the 
police was less than ideal for epidemiological 
purposes. 

The next item isbenas oft blinding 
Sir, andyityfitspinvasSsasseparateetopic,woutew am 
going to deal with it as well here. 

If there is a background of 
information which contributes to an expectation 
bias, then the absence of blinding becomes more 
critical, and the consultants generally speaking 
were not blinded to the data as to the date of 
death of patients. The consultants acknowledged 
that they knew that the problem was murder. At least 
that is what their investigation was all about, and 
theysadmitted, sir,sthatoit was a valid criticism: of 
their methodology. 

Now, Sir, I have suggested to you 
that the possibility of an expectation bias can 
affect what is done, and in my submission it affects 
firstly the hypotheses that are formulated. I have 
set out. for you,psiryein«-Noss42eand 2,eandecnose 
aren't typographical errors, those are in fact 
Nos. 2 and 3 from the Foreword of the Atlanta Report, 
where you will note, sir, their tasks were to 


determine if an altered pattern of deaths occurred 
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and if there was a relationship between digoxin 


findings and death to determine how excessive amounts 
were administered. 


It is my submission that if there 


is a problem with expectation bias, the way in which 


the job was formulated reinforces the possibility of 


an ‘expectation bias creeping -intoethercasks 


Next, Sir, under the topic of 
categorization of deaths, there is a rather vast 
amount of information. I have just by way of a 


reminder, set out who did what. 


Six, 
Dr. Nadas, 


the Cardiologist, reviewed 
56 ward associated deaths, and he categorized those 


deaths from over a three-year period in the topics 
listed for you on page 19. 


Turning to page 20, 


Sie 
indicated that Dr- 


I have 
Nadas was not blinded to the 


dates of death although according to the evidence of 


the Atlanta authors, the charts were presented in a 
random sequence. 


Dr. Nadas conducted a separate 


review of 85 operating room associated deaths during 
a three-year period. 


For these he was given 
specific data, not charts. He was blinded to date 
and patient identifier. 


He was asked to determine 
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the probability of death as a result of heart surgery. 

Dre deSa looked at autopsy findings. 

Dre Kauffman reviewed pharmacologic 
data and charts for ward Seodeuae an deaths during 
the epidemic period and BaLecouees them on Items 
Nos. 1 to 5 about which we have heard so much. 

Dr. Rowe performed a very significant 
study, Mr. Commissioner. It was he who did a random, 
allegedly random sample, of 807 patients admitted 
to the ward during a three-year period, and it is 
hiswork;.sir,athatsforms a very important garth of 
the report vis-a-vis the ratios of death before, after 
and during the epidemic period. 

He was blinded as to date and patient 
identifving information, «but-could Is«aSkseyou; ssin, 
to,look,at Exhabit,1417 

LfevouswLlhoerecall, sir, thisvis 
what Dr. Rowe produced to us during the course of the 
evidence, and this was a sample of the information 
that he was given in order to conduct the analysis 
of 807 patients. He got five or six lines. 

As my submission on page 21 indicates 
he was given age, sex, discharge diagnosis, 
procedures and diagnostic studies performed. 


He was aSked, sir, on the basis of 
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only that data to rate the patients with respect to 
Severity of cardiac disease and prognosis of 
Surviving hospitalization, and, sir, I have indicated 
on page 21 of my submission the standards that he 

WaS LO apply. 

In the course of his evidence 
Dr. Rowe was asked about Exhibit 141 and his 
participation in the Atlanta work, and even he said 
that he was uncomfortable, at the bottom of page 21, 
Sir, performing this exercise because of the limited 
information given to him. 

On page 22, sir, I have: set cut in 
some generality some of the tables and figures which 
the authors of the Atlanta Report themselves 
constructed. I wish to refer, sir, on page 22 to 
the vepone of Messrs. Haynes and Taylor, and you 
WiLl Lind that -in-Bxoipit  o2e, 

Now for much of what I intend to do 
over the next eight pages, sir, I am referring to 
Haynes’ and Taylor's report, and that gets us to the 
bottom of page 30. Actually to be more precise, sir, 
to page 28 which are my references to Haynes and 
Taylor, and you will see in looking through them 
and I am going to go through them, that in each case 


in brackets there is a reference to Exhibit 328 and 


a page number. 
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During the course of their evidence 
the Atlanta authors were aware of this report from 
Haynes and Taylor and it has obviously been made an 


exhibit. 
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1 
7 nae 2 To be quite fair, sir, I wish to 
RDrc 3 refer to Volume 92, page 677 - and I omitted to 
5 THE COMMISSIONER: I have it. 
MS.on KI-TELY 3: odes niteveiie bond. rs 
i It is just one page. 
7 THE COMMISSIONER: I think we will 
8 just survive with your reading of it. 
9 MS: « KETELY taco eal elLOGki NG wat pace. 67/5 


| 
‘ ask; the Registrar to get it,out foravyou. 
where Mr. Roland is on his feet and there is some 
discussion about the Haynes and Taylor report. 

You, sir, or Mr.. Roland’ indicated 
that the Atlanta authors had known about it since 
October or November; they had had a draft of Haynes 
and Taylor, and you interjected, you asked whether 
there ought to be equal time between the Atlanta 
authors and Haynes and Taylor. You said: | 

'T wonder.1if ryvou,coulda dese wisehan 
a month, if you could let us know 
within a month if you take any issue 
with that, you can let us know by 
letter or any other form." 

Dr. Buehler asked to speak with his 


attorney. It was there that some discussion, both 


on and off the record, ahout whether or not he would 
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1 
HH2 2 let you know within a month. I have to be fair to 
3 say that it isn't clear that he said he would let us 
4 know within a month, but I have spoken to Miss 
: Thomson as recently as this morning, and she advises 
me there had been no communication from the Athanta 
: authors one way or the other. 
7 THE COMMISSIONER: Thatiiis: not 
8 quite correct. That is not her fault. We did get 
9 a letter which was pretty inconclusive. It is the 
10 sort of thing that we are still investigating. 
ri Miss Cronk, you have seen that 
letter. 
ile 
MS .LICRONKsti cl will LilOOok A tikouNLt Aleir. 
” Imdon/it: now wecallls the finalsdisposition of it. 
14 THE COMMISSIONER: I have seen it. 
15 It wasn't one that would have been of infinite 
16 value to the Commission. 
17 MS. KITELY: Or we would have heard 
18 about Lt. 
THE: COMMISSTONER: > So ' nothing has 
is been done about it. It sits around somewhere because 
= I have definitely seen it. It was merely -- I think 
ai it was from the two doctors here saying that it was 
22 received and they are working hard on this problem; 
23 that sort of comment. I am not fair to them - they 
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1 : 
HH3 2 said a lot more than that, but that is the gist 
3 Qreit. 
4 MS. *KITELY:** The POsreroneiate. ani 
: taking, sir, is that the authors have been given 
an opportunity, whether it is clear on the transcript 
: that they were to give that within a month or not -- 
7 THE ‘COMMISSIONER: I think they did 
8 concede to one error, did they not? They put in some 
9 babies twice. 
10 : MS’. KITELY:** That-is"*tightc, they Gdidy 
1 40 odd babies were put in twice. 
13 What Haynes and Taylor did, they 
took them out and they redid the information. In 
i my submission, the Atlanta authors conceded to a 
Se IAetle bit More’ than tian == 
15 THE COMMISSIONER: Yes. All right. 
16 MS. KITELY: <-- in terms of their 
17 methodology throughout the course of their evidence. 
18 It seems to me, sir, that one of the 
i easiest ways to deal with this evidence is to 
compare Haynes and Taylor with the Atlanta Report, 
= and I am mindful of the fact that Haynes and Taylor 
- was not dealt with in some detail and it is not my 
22 intention to simply repeat the 40 odd pages of Haynes 
23 and Taytor.*-'What TI navettriied todo “615, on ‘tne 
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next number of pages is groun together the objections 
or complaints of Haynes and Taylor under the 
referenceé«study and,.so0, sir,.if yougwouldshave the 
Atlanta Report with you and Haynes and Taylor, I can 
show you what I have done. I don't intend to drag 
you through each of them. I just want to show you 
the process that I have adopted. 

THE COMMISSIONER: .4YeseumAla fight. 

MS. KITELY: If you° wide Lock ac. be 
Atlanta Report, sir, you will note, when you get into 
the real work, that if you look on page 5, there is 
a reference to mortality rates. If you will look, 
Sir, in Haynes and Taylor on page 1, they have a 
four or five-page introduction, but on page l you 
will see the same heading - "Mortality Rates". What 
Haynes and Taylor very kindly and consistently did 
was, they dealt with the same subject Nae aine as did 
the Atlanta authors and, hence, it makes for much 
easier reading than otherwise. 

What I have done, sir, is I have taken 
from Haynes and Taylor certain of the comments that 
they make and I have grouped them under the 
respective table or figure, as the case may be. 

Now, Mr. Commissioner, I don't know 


thatelecan finish this part by 4:30, and Mies Cronk 
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1 
HH5 2 has indicated that she Would Tike LC, Lt spossivoLe, 

3 that I not go beyond 4:30. I know that I am in your 

4 hands, and I know that Mr. roser is standing in the 

F wings. I would, if possible, like to do this next 
session at one shot. 

3 THE COMMISSIONER: Yes. How long do 

i you think you will be, all told? 

8 MS... KITELY : I would say another 

9 NOUL, Sir. 

10 THE COMMISSIONER: Yes. All right. 

11 I don't know who was participating in some other 
room. 

12 

Mr. Shanahan, surprisingly, you are 

a the representative on the families. 

14 MR. SHANAHAN: Mr. Roland isn't going 

15 to be here tomorrow. I think Mr. Tobias is away, but 

16 I have got an estimate that he was going to be some- 

i where in the range of two hours, two and a half hours. 

preparing. 

18 Mr. Labow is away/ He is going to be two or two and 

6 e fart hours. 7 Mr. SAIneiore  s.7co2) eS going to be 
an hour or an hour anda half. 

= There you have it. 

a1 THE COMMISSIONER: You left out -- 

-< MR. SHANAHAN: I will be half an hour 

23 to an hour, 
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1 
HH6 2 THE ‘COMMISSIONER? AlIeriont..) Tnac 
3 will probably keep us going. I was just really 


wondering whether we should come early tomorrow, that 
oud. 

MS... KITELY: I am prepared to,do that, 
YE you, wisn, sir. 

THE COMMISSIONER: Why don't we make 
it a quarter to ten tomorrow instead of ten o'clock. 
That will make up for our treating this afternoon. 

All right, «quarter to ten tomorrow, 

MSS KITE UYs? “Thank vou, cin. 

--- whereupon the hearing was adjourned at 4:20 p.m. 


until Wednesday, the 20th day of June 1984, at 
9245 a.m. 


